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INTRODUCTION

The Articles of War of 1920 introduced many changes in the
procedure before courts-martial. In 1923, feeling that sufficient
time had elapsed to permit of fair observation, suggestions were
invited from all commanding officers with a view to the correction
of such defects as experience had disclosed. Constructive criticisms
and suggestions were received from practically every command in
the Army. They were especially valuable as coming from those most
intimately associated with carrying the articles into execution.
These suggestions were carefully studied, and the present edition of
the manual is to some extent a composite of all the ideas so received. |

Some of the matter in the 1921 edition has been omitted, partly
to reduce the manual to a more convenient size and partly because
it was thought that many matters of detail ought to be left to judg-
ment and common sense. It does not follow that any such omitted
portion may not apply to a given case, unless, of course, its provisions
have been changed by this manual. In any case of doubt as to any
subject not treated in this manual the customs of the service and
authoritative military precedents will serve as guides.



EXECUTIVE ORDER NO. 4773

By virtue of the powers in me vested as President of the United
States of America, and pursuant to Chapter II of an act of Con-
gress entitled “An act to amend an act entitled ‘An act for making
further and more effectual provision for the national defense, and
for other purposes,’” approved June 3, 1916, and to establish military
justice,” approved June 4, 1920 (41 Stat. 759), I prescribe the fol-
lowing Manual for Courts-Martial and direct that it be published
for the government of all concerned. This manual shall be in force
and effect in the Armies of the United States on and after April 1,
1928; except that its provisions, other than as to mere matters of
procedure and other than any provisions alleviating the punishment
to be imposed upon conviction in any case, do not supersede the pro-
visions of the Manual for Courts-Martial, 1921, with respect to acts
done or offenses committed prior to April 1, 1928.

Carvin CooLipgE

Tae Warre House,
November 29, 1927.

[Subsequent HExecutive Orders have prescribed amendments to various para-
graphs of the Manual, as follows:

No. 8727 (April 1, 1941), amending paragraphs 1040 and 104c.

No. 9048 (F'eb. 3, 1942), amending paragraph 104c.

No. 9216 (Aug. 7, 1942), amending paragraph 117a.

No. 9267 (Nov. 9, 1942), amending paragraph 104c.

No. 9824 (March 31, 1943), amending paragraphs 14, 85e, 875, 87c, 91, 94, 96,
1034, 125, 129, and 155, and App. 4 and 10.

The amendments prescribed by these five orders have been incorporated in
the text of this edition of the Manual.] ' .
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CHAPTER I
- MILITARY JURISDICTION

SOURCES—EXERCISE

1. MILITARY JURISDICTION—Sources.—The sources of military
jurisdiction include the Constitution and international law, the
specific prov1s1ons of the Constitution relating to such jurisdiction
being found in the powers granted to Congress, in the authority
vested in the President, and in a provision of the fifth amendment.

2. MILITARY JURlSDlCTION—Exercise.——Military jurisdiction is
exercised by a belligerent occupying an enemy’s territory (military
government); by a government temporarily governing the civil
population of a locality through its military forces, without the
authority of written law, as necessity may require (martial law);
and by ‘a government in the execution of that branch of the municipal
law which regulates its military establishment (military law).

The agencies through which military jurisdiction is exercised
include:

Military Commissions and Provost Courts for the trial of offenses with-
in their respective jurisdictions. These tribunals are summary in
their nature, but so far as not otherwise provided have usually been
guided by the applicable rules of procedure and of evidence pre-
scrlbed for courts-martial;

Courts-martial—General, Special, and Summary for the trial of offend-
ers against military law and, in the case of general courts-martial,
of persons who by the law of war are subject to trial by military
tribunals;

Commanding officers exercising disciplinary powers under A. W. 104;

Courts of inquiry for the examination of transactions of or accusa-
tions or imputations against officers or soldiers and for the purpose
indicated in section 24b of the national defense act. See AR 600-300
and 605-200.



' CHAPTER IT
COURTS-MARTIAL
CLASSIFICATION—COMPOSITION

3. COURTS-MARTIAL—Classification.—General, special, and sum-
mary courts-martial. (A. W. 3.) ,
4. COURTS-MARTIAL—Composition.—a. Who may serve—All officers
in the military service of the United States, and officers of the Marine
Corps when detached for service with the Army by order of the
President, shall be competent to serve on courts-martial. (A. W. 4.)

No distinction exists among the various classes of “officers in the
military service of the United States” with respect to their com-
petency to serve; but the term “officers” here refers to commissioned
officers only. (A. W. 1) Members of the Army Nurse Corps and
warrant officers are therefore not competent to serve on courts-
martial. ,

For notes as to retired, reserve, and National Guard officers, see
under A. W. 4, App. 1.

No officer shall be eligible to sit as a member of a general or special
court-martial if he is the accuser (see 60) or a witness for the prose-
cution (see 5%; A. W. 8, 9), or in case of a rehearing if he was a
member of the court which first heard the case (see 89; A. W. 5014).
Suspension from rank renders an officer ineligible to sit as a member
of a court-martial.

The availability ef certain officers for detail may be restricted by
regulations. See, for examples, AR 60-5 (Chaplains) and AR 170-10
(Officers at exempted stations).

b. Number of members.—General courts-martial may consist of any
number of officers not less than five (A. W. 5) ; special courts-martial
of any number of officers not less than three (A. W. 6); and a
summary court-martial shall consist of one officer (A. W. 7).

¢. Rank of members—In no case shall an officer, when it can be
avoided, be tried by officers inferior to him-in rank (A. W. 16), or
by those below him on the promotion list. Relative rank is deter-
mined as indicated in AR 600-15.

d. Qualifications of members—When appointing courts-martial the
appointing authority shall detail as members thereof those officers of
the command who, in his opinion, are best qualified for the duty by
reason of age, training, experience, and judicial temperament; and

2
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officers having less than two years’ service shall not, if it can be
avoided without manifest injury to the service, be appointed as
members of courts-martial in excess of the minority membership
thereof. (A.W. 4.)

e. Law member for general court-martial—The authority appointing a
general court-martial shall detail as one of the members thereof a
law member, who shall be an officer of the Judge Advocate General’s
Department, except that when an officer of that department is not
available for the purpose the appointing authority shall detail in-
stead an officer of some other branch of the service selected by the
appointing authority as specially qualified to perform the duties of
law member. (A. W. 8.)



CHAPTER III
COURTS-MARTIAL

(Continued)

APPOINTING AUTHORITIES—APPOINTMENT OF TRIAL JUDGE
ADVOCATE, DEFENSE COUNSEL, ASSISTANTS

5. COURTS-MARTIAL—Appointing Autherities.—a. General courts-mar-
tial—The President of the United States, the superintendent of the
Military Academy (except for the trial of an officer, A. W. 12), and
the other commanding officers designated in A. W. 8 may appoint
general courts-martial; but when any such commander is the accuser
or the prosecutor of the person or persons to be tried the court shall
be appointed by superior competent authority. (A. W. 8.)

Whether the commander who convened the court is the accuser or -
the prosecutor is mainly to be determined by his personal feeling or
interest in the matter. An accuser either originates the charge or
adopts and becomes responsible for it; a prosecutor proposes or
undertakes to have it tried and proved. See 60 (Accuser) in this
connection.. Action by a commander which is merely official and in
the strict line of his duty can not be regarded as sufficient to dis-
qualify him. Thus a division commander may, without becoming
the accuser or prosecutor in the case, direct a subordinate to inves-
tigate an alleged offense with a view to formulating and perferring
such charges as the facts may warrant, and may refer such charges for
trial as in other cases.

As A, W. 8 expressly designates those who have authority to
appoint general courts-martial, it follows that no one else has any
‘such authority, and that anyone having such authority can not dele-
gate or transfer it to another. The authority of a commanding
officer to appoint general courts-martial is independent of his rank
and is retained by him as long as he continues to be such commanding
officer. The rules as to the devolution of eommand in case of the
death, disability, or temporary absence of a permanent commander
are stated in AR 600-20. )

An officer who has power to appoint a general court-martial may
determine the cases to be referred to it for trial and may dissolve it;
but he can not control the exercise by the court of powers vested in
it by law. He may withdraw any specification or charge at any tlme
unless the court has reached a finding thereon

4 :



5 b¢ COURTS-MARTIAL—APPOINTING AUTHORITIES 5

b. Special courts _ ,
. A. W. 9 may appoint special courts-martial; but when any such
commanding officer is the accuser or the prosecutor of the person or
persons to be tried the court shall be appointed by superior authority,
and may in any case be appointed by superior authority when by the
latter deemed desirable. (A.W.9.)

The principles of the last three subparagraphs of 5¢ apply to
special courts-martial, '

A battalion or other unit is “detached” when isolated or removed
from the immediate disciplinary control of a superior of the same
branch of the service in such a manner as to make its commander
primarily the one to be looked to by superior authority as the officer
responsible for the administration of the discipline of the enlisted
men composing the same. The term is used in a disciplinary sense,
and is not necessarily limited to what constitutes detachment in a
physical or tactical sense. For instance, the commanding officers of
units that are independent, except in so far as they constitute parts of
a division, who are responsible directly to the division commander
for the maintenance of discipline in their respective commands, are
competent to appoint special courts for the same, subject to the power
of the division commander to appoint special courts for all subordi-
nate organizations and detachments under his command if by him
deemed desirable.

The subordinate commander may exercise the power to appoint
special courts-martial for his command unless a competent superior
deems it “ desirable ” to reserve that power to himself and so notifies
the subordinate.

¢. Summary courts-martial—The commanding officers designated in
A. W. 10 may appoint summary courts-martial; but such summary -
courts-martial may in any case be appointed by superior authority
when by the latter deemed desirable: Provided, That when but one
officer is present with a command he shall be the summary court-
martial of that command and shall hear and determine cases brought
before him. (A.W. 10.)

Where the appomtmg authority of a summary court or the sum-
mary court officer is the accuser or the prosecutor of the person or
persons to be tried, it is discretionary with the appointing authority
whether he will forwa,rd the charges to superior authority with a
recommendation that the summary court be appointed by the latter;
but the fact that the appointing authorlty or the summary court
officer is the accuser or prosecutor in a particular case does not
invalidate the trial.

When more than one officer is present, a subordinate officer will be
appointed summary court-martial. When but one officer is present,
no order appointing the court will be issued.
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The principles of the third and fourth subparagraphs of both 54
and 56 apply to summary courts-martial.

6. COURTS-MARTIAL—Appointment of Trial Judge Advocate, Defense
Counsel, Assistants.—For each general or special court-martial the
authority appointing the court shall appoint a trial judge advocate
and a defense counsel, and for each general court-martlal one or
more assistant trial ]udge advocates and one or more assistant defense
counsel when necessary. (A.W.11.)

In general it is desirable that as many assistant defense counsel as
assistant trial judge advocates be appointed.

The power of appointment under ‘A. 'W. 11 can not be delegated




CHAPTER IV
COURTS-MARTIAL
(Contmued)i

JURISDICTION IN GENERAL—JURISDICTION OF GENERAL
SPECIAL, AND SUMMARY COURTS-MARTIAL

7. COURTS-MARTIAL—Jurisdiction in General——Source, natare, and reg-
‘misifes.—While courts-martial have no part of the jurisdiction set
apart under the article of the Constitution which relates to the
judicial power of the United States, they have an equally certain
constitutional source. They are estabhshed under the constitutional
power of Congress to make rules for the government and regulation
of the land forces of the United States, and are recognized in the
provisions of the fifth amendment, expressly exempting “cases aris-
ing in the land and naval forces” from the requirement as to present-
ment and indictment by grand jury.

The jurisdiction of courts-martial is entirely penal or disciplinary.
They have no power to adjudge the payment of damages or to
collect private debts. See 103 ¢ (Forfeitures, etc.).

“Courts-martial are lawful tribunals, with authority to finally
determine any case over which they have jurisdiction, and their pro-
ceedings, when confirmed as provided, are not open to review by the
civil tribunals, except for the purpose of ascertaining whether the
military court had jurisdiction of the person and subject matter, and
whether, though having such jurisdiction, it had exceeded its powers
in the sentence pronounced.” (Grafton ». U. S., 206 U. S. 333,
347-348.)

Their jurisdiction does not, in general, depend on where the offense
was committed. See, however, A. 'W. 92, as to murder and rape; and
A, W.96 (152 ¢) as to crimes not capital.

The jurisdiction of a court-martial, i. e., its power to try and de-
termine a case, and hence the validity of each of its judgments, is
conditioned upon these indispensable requisites: That the court was
appointed by an official empowered to appoint it; that the member-
ship of the court was in accordance with law with respect to number
and competency to sit on the court; and that the court thus consti-
tuted was invested by act of Congress with power to try the person
and the offense charged.

524654°—43——2 7



ES

8 MANUAL FOR COURTS-MARTIAL, U. 8. ARMY 8

8. COURTS-MARTIAL—Jurisdiction in General—Persons.—As to per-
sons subject to military law, see A. W. 2. In addition to the persons
described in A. W. 2 are the following:

Officers and enlisted men of the Medical Department of the Navy,
serving with a body of marines detached for service with the Army
in accordance with the provisions of section 1621 of the Revised
Statutes, while so serving. (Act of August 29, 1916, 39 Stat. 573.)

Various other classes of persons by statutes, which, being of in-
frequent application, are merely cited in the notes under A. W, 2,
App. L

Jurisdiction, limited as to persons, is given courts-martial by A. W.
2 to try certain offenses against the laws for the government of the
naval service.

‘9. COURTS-MARTIAL—Jurisdiction in General—Contempts. —-A. mili-
tary tribunal may punish as for contempt any person who uses
any menacing. words, signs, or gestures in its presence, or who dis-
turbs its proceedings by any r10t or disorder. (A. W. 32.) See 101
(Contempts) '

- 10. COURTS-MARTIAL — Jurisdiction in General — Termination.—Gen-
eral Rule—The general rule is that court-martial jurisdiction over
officers, cadets, soldiers, and others in the military service of the
United States ceases on discharge or other separation from such
service, and that jurisdiction as to an offense committed during a
period of service thus termlnated is not revived by a reentry into the
military service.

Ewceptions—To this general rule there are, however, some excep-
tions, among them the following: .

J urisdiction as to certain cases of fraud and embezzlement is not
terminated by discharge or dismissal. See A. W. 94. -

All persons under sentence adjudged by courts-martial rémain
subject to military law while under such sentence (A. W. 2.)

Where a soldier obtains his discharge by fraud, the discharge
may be canceled and the soldier arrested and returned to military
control. He may also be required to serve out his enlistment and
may be tried for his fraud.

A discharge, other than dishonorable, releases only from the par-
ticular contract and term of enlistment to which it relates, and there-
fore does not terminate other subsisting enlistments or relieve the
soldier from liability to trial by court-martial for an offense com-
mitted during any of such enlistments. On the other hand a dis-
honorable discharge terminates all subsisting enlistments, and a
soldier dishonorably discharged can not be tried by court-martial
for an offense committed during any such enlistment, except as
provided in A. W. 94 and as stated in the next subparagraph.
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In certain cases, where the person’s discharge or other separation
does not interrupt his status as a person belonging to the general
category of persons subject to military law, court-martial jurisdiction
does not terminate. Thus, where an officer holding an emergency
commission was discharged from said commission by reason of
acceptance of a commission in the Regular Army, there being no
interval between services under the respective commissions, it was
held that there was no termination of the officer’s military status,
but merely the accomplishment of a change in his status from that
of a temporary to that of a permanent officer, and that court-
martial jurisdiction to try him for an offense (striking enlisted men)
committed prior to the discharge was not terminated by the discharge.
So also, where a dishonorably discharged general prisoner was tried
for an offense committed while a soldier and prior to his dishonor-
able discharge, it was held that such discharge did not terminate his
amenability to trial for the offense,

Effect of escape—~The fact that after arraignment and during

the trial the accused has escaped does not terminate the jurisdiction
of :the eourt, which may proceed with the trial notwithstanding
the accused’s absence. _
. 11.-COURTS-MARTIAL—Jurisdiction in General—Exclusive and nonex-
clusive—Courts-martial have exclusive jurisdiction of purely military
offenses. But a person subject to military law is, as a rule, subject
to the municipal law applicable to persons generally, and if by one
act or omission he violates an Article of War and the local criminal
law, such act or omission may be made the basis of a prosecution before
a court-martial or before the proper civil tribunal, and in some cases
before both, the jurisdiction which first attaches in any case being in
general entitled to proceed. If in a case where an application under
A. W. 74 for delivery to the civil authorities is anticipated, good
reason exists for the primary exercise of miljtary jurisdiction, charges
should be promptly preferred.

. The provisions of the Articles of War conferring jurisdiction upon
eourts—martlal shall not be construed as depriving military commis-
sions, provost courts, or other military tribunals of concurrent juris-
diction in respect of offenders or offenses that by statute or by the
law of war are triable by such military commissions, provost courts,
~ or other military tribunals. (A. W. 15.) See A. W. 80-82 for
instances of concurrent jurisdiction expressly conferred on courts-
martial and certain other tribunals.

12, COURTS-MARTIAL—Jurisdiction of General Courts-Martial—Persons
and offenses.—General courts-martial shall have power to try any
person subject to military law for any crime or offense made punish-
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able by the Articles of War, and any other person who by the law
of war is subject to trial by military tribunals: Provided, That no
officer shall be brought to trial before a general court- maru_al ap-
pointed by the superintendent of the Military Academy. (A.W. 12.)

13. COURTS-MARTIAL—Jurisdiction of General Courts-Martial—Punish-
ment.—Punishment upon conviction is discretionary with a general
court-martial within certain lifnitations, the more important of
which are as follows: Certain punishments are mandatory under the
law (e. g., A. W. 95); such discretion may be limited by the Presi-
dent under A. W. 45; the death penalty can be imposed only when
specifically authorized (A. W. 43); and certain kinds of punishment
are prohibited (A. W. 41). '

The statutory limitations just mentioned and other limitations.will
be fully taken up in other connections. See in particular 102-104
(Punishments).

14. COURTS-MARTIAL—Jurisdiction of Special Courts-Marhal——Persons
and offenses.—Special courts-martial shall have power to try any per-
son subject to military law for any crime or offense not capital made
punishable by the Articles of War: Provided, That the President
may, by regulations, except from the Junsdmtlon of special courts-
martial any class or classes of persons subject to military law (A. W.
13) : Provided further, That the officer competent to appoint a gen-
eral court-martial for the'trial of any particular case may, when in
his judgment the interest of the service shall so require, cause any
case to be tried by a special court-martial, notwithstanding the
limitations upon the jurisdiction of the special court-martial as to
offenses set out in A. W. 18; but- the limitations upon jurisdiction as
to persons and upon punishing power set out in said article shall be
observed. (A. W. 12.) S

Under the authority of A. W, 13 commlssmned officers and persons
of equivalent, relative or assimilated rank are hereby excepted from
the jurisdiction of special courts-martial.

The crimes and offenses denounced in A. W. 64, 66, 67, and 92 are
capital at all times; those denounced by A. W. 58, 59, 75-78, 81, 82,
and 86 are capital if commltted in time of war.

Although capital under one of the articles just cited, a crime or
offense is not capital within the meaning of A. W. 13 1f the appli-
cable maximum limit of punishment prescribed by the President
under A. W. 45 is less than death;.and even though a crime or offense
is capital within the meaning of A. W. 13, it may be tried by a
special court-martial under the conditions stated in the proviso of
A. W. 12, quoted above. But no crime or offense, capital or other-
wise, for which a mandatory punishment is prescribed, can be tried
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by a special court-martial if such punishment is beyond the power
of such court to'impose. Thus a case of murder can not properly be
referred to a special court-martial for trial, as the penalty in the
event of conviction must be either death or imprisonment for life.

15. COURTS-MARTIAL—Jurisdiction of Special Courts-Martial-—Punish-
ment.—A special court-martial can not adjudge death (A. W. 12, 13),
dishonorable discharge of an enlisted man (A. W. 108), dismissal of
an officer (A. W. 118), confinement in excess of six months (A. W.
13), or forfeiture of more than two-thirds pay per month for a
period of not exceeding six months (A. W. 13). See in this connec-
*tion 102-104 (Punishments).

16. COURTS-MARTIAL—Jurisdiction of Summary Courts-Martial-—Per-
sons and offenses—Summary courts-martial shall have power to try
any person subject to military law, except an officer, a member of the
Army Nurse Corps,.a warrant officer, an Army field clerk, a field
clerk Quartermaster Corps, a cadet (i. e., cadet of the United States
Military Academy), or a soldier holding the privileges of a certifi-
cate of eligibility to promotion, for any crime or offense not capital
(see 14) made punishable by the Articles of War: Provided, That
noncommissioned officers shall not, if they object thereto, be brought

" to trial before a summary court-martial without the authority of
the officer competent to bring them to trial before a general court-
* martial : Provided further, That the President may, by regulations,
except from the jurisdiction of summary courts-martial any class or
classes of persons subject to military law. (A. W. 14.)

Under the authority of A. W. 14, persons of actual, relative, or
assimilated rank above that of private, first class, in the Army are
hereby excepted from the jurisdiction of summary courts-martial,
provided that noncommissioned officers of actual, relative, or assimi-
lated rank below that of technical sergeant in the Army may be tried
by summary court-martial, either if they do not object, or if such
trial is authorized by the officer competent to bring them to trial
before a general court-martial.

17. COURTS-MARTIAL—Jurisdiction of Summary Courts-Martial—Pun-
ishment—A summary court-martial can not adjudge dishonorable
discharge of an enlisted man (A. W. 108), confinement in excess of
one month, restriction to limits for more than three months, or for-
feiture or detention of more than two-thirds of one month’s pay.
(A. W.14.) See also 102-104 (Punishments).

Summary court-martial may not lawfully sentence a soldier to one
month’s confinement and three months’ restriction to limits, but only
one or the other of the two forms of deprivation of liberty may be

-adjudged in maximum amount in any one sentence. If it be desired
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to adjudge both forms of punishment, i. e., confinement and restric-
tion to limits, in one and the same sentence, there must be an appor-
tionment. For example, assuming the punishment to be in con-
formity with other limitations, a summary court might impose con-
finement at hard labor for 15 days; restriction to limits for 45 days;
and forfeiture of two-thirds of one month’s pay.



CHAPTER V
COURTS-MARTIAL—PROCEDURE BEEORE TRIAL

ARREST AND CONFINEMENT—ARREST OF DESERTER BY
' CIVILIANS

18. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Arrest and
Confinement—Scope of paragraphs on this subject.—The paragraphs on’
this subject deal primarily with the arrest or confinement of persons
subject to military law in connection with trial by court-martial, and
deal incidentally only or not at all with arrest and confinement of
such persons for other purposes, with the arrest and confinement of
persons not subject to military law, and with various other matters
touching arrest and confinement such as those discussed in 138, 139,
and 140. See in this connection AR 600-355, 600-375.

19. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Arrest and
Confinement—General and miscellaneous—Any person subject to mili-
tary law charged with crime or with a serious offense under the
Articles of War shall be placed in confinement or in arrest as circum-
stances may require; but when charged with a minor offense only,
such person shall not ordinarily be placed in confinement. (A. W.
69.) This requirement is not mandatory. Arrest or confinement
may, in the interest of the Government, be deferred until arraign-
ment, and failure to arrest or confine does not affect the jurisdiction
of the court. '

No. person will be placed in arrest or confinement under the
authority of A. W. 69 except on personal knowledge of, or -after
inquiry into, his offense. The character and duration of the restraint
imposed before and during trial, and pending final action upon the
case, will be the minimum necessary under the circumstances. For
instance, upon notification from a trial judge advocate as to the
result of trial (see 410), a commanding officer should take prompt
and appropriate action with respect to the restraint of the person
tried. Such action, depending on the circumstances, may include,
for example, the release of such person from any restraint, or the
imposition of any necessary restraint pending final action on the case.

If pending trial of or final action upon a case, an order affecting
the accused is received, the commanding officer may, to the extent he
deems necessary, and irrespective of whether the accused is under any
restraint, suspend the order so far as it affects the accused; provided

.13
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it is reasonably apparent that the authority issuing the order was not
aware of the pending proceedings, and that had he been so aware he
would not have issued the order as it stands. Any suspension of an
order will be duly and promptly reported to the proper authority.

The right of the United States to arrest and bring to trial a
deserter is paramount to any right of control over him by a parent
on the ground of his minority. See 157 (Brief in habeas corpus
case). . ,

20. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Arrest and
Confinement—Who may order; method.—The following classes of per-
sons subject to military law will be placed in arrest or confinement
" under A. W. 69, as follows: )

Enlisted Men—By officers only, in person, through other persons
subject to military law, or by oral or written orders or communica-
tions. The commanding officer of any company or detachment may
delegate to the noncommissioned officers thereof authority to place
enlisted men belonging to his company or detachment, or temporarily
within its jurisdiction, e. g., in his quarters or camp, in arrest or
confinement as a means of restraint at the instant when restraint is
necessary.

Officers, Members of the Army Nurse Corps, Warrant Officers.—
By commanding officers only, in person, through other officers, or by
oral or written orders or communications. The authority to place
such persons in arrest or confinement will not be delegated. Subject
to such limitations as may be imposed by superior competent author-
ity the term “commanding officer” includes the commanding officer
of a garrison, fort, camp, or other place where troops are on duty
and the commanding officer of a regiment, detached battalion,
detached company, or other detachment, and their superiors.

For reports, etc., required in case of confinement or arrest and for
action required when a commanding officer places an officer in arrest
or confinement without preferring charges, see AR 600-355.

21. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Arrest and
Confinement—Status of person in arrest—Any person placed in arrest
under the provisions of A. W. 69 shall thereby be restricted to his
barracks, quarters, or tent, unless such limits shall be énlarged by
proper authority. (A. W. 69.)

For other restrictions see AR 600-355.

22. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Arrest of De-
serter by Civilians—Civil officers.—It shall be lawful for any civil officer
having authority under the laws of the United States, or of any
State, Territory, District, or possession of the United States, to arrest
offenders, summarily to arrest a deserter from the military service of
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the United States and deliver him into the custody of the mlhtary
authorities of the United States. (A.W.106.)

23. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Arrest of De-
serter by Civilians—Civilians generally—A private citizen has no author-
_ ity as such, without the order or direction of a military officer, to
arrest or detain a deserter from the Army of the United States
(Kurtz v. Moflitt, 115 U. S. 487) ; but sending out a description of a
deserter with a request for his arrest and the offer of a reward for
his apprehension and delivery, coupled with the provisions of law
and regulations authorizing the payment of such reward, is sufficient
authority for the arrest of a deserter by a private citizen.

The fact that the person who arrested and delivered a deserter was
not authorized to do so is not a legal ground for the deserter’s
discharge from military custody.



| CHAPTER VI |
COURTS-MARTIAL—PROCEDURE BEFORE TRIAL

~

(Continued)
PREPARATION OF CHARGES
24. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL;Preparaﬁon of

Charges—Definitions.—The formal written accusation in court-martial
practice consists of two parts, the technical charge and the specifica-
tion. The charge, where the offense alleged is a violation of the
articles, merely indicates the article the accused is alleged to have
violated, while the specification sets forth the specific facts and
circumstances relied upon as constituting the violation. Each speci-
fication, together with the charge under which it is placed, con-
stitutes a separate accusation. The term “charges” or “charges
and specifications” is applied to the formal written accusation or
accusations against an accused.

New and separate charges preferred after others have been pre-
ferred are known in military law as “additional charges.” Such
charges may relate to transactions not known at the time the original
charges were preferred or, as is more frequent, they may relate to
offenses. committed after the original charges were preferred.
Charges of this character do not require a separate trial, but, sub-
ject to the usual procedure, may be tried with the original charges.

25. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Preparation of
Charges—Who may initiate; who may prefer; ordering preferment.—Charges
are frequently initiated by some one bringing to the attention of
the military authorities information concerning a supposed offense
committed by a person subject to military law. Such information
may, of course, be received from anyone, whether subject to military
law or not.

Any person subject to military law may prefer charges, even
though he be under charges, or in arrest, or in confinement.

JInstead of preferring charges it is ordinarily preferable, especially
in a minor case, to 1nform the accused’s immediate commanding
officer of the matter.

A person subject to military law can not legally be ordered to
prefer charges to which he is unable truthfully to make the required
oath on his own responsibility; but he may legally be ordered by

16
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a proper superior to prefer such charges as in his (the subordinate’s)
opinion he may properly substantiate by the required oath. (See 5a.)

26. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Preparation of
Charges—When preferred—When any person subject to military law
is placed in arrest or confinement, immediate steps will be taken
to try the person accused or to dismiss the charge and release him.
Any officer who is responsible for unnecessary delay in investigating
or carrying the case to a final conclusion shall be punisbed as a
court-martial may direct. (A. W. 70.) When it is intended to
prefer charges, they should be preferred without unnecessary delay.
Anything like an accumulation or saving up of charges through im-
proper motives is prohibited; but when a good reason exists (e. g.,
when in the interest of discipline it is advisable to exhibit a con-
tinued - course of conduct) a reasonable delay is permissible if the
person concerned is not in arrest or confinement.

Ordinarily charges for an offense should not be preferred against
anyone when the only basis for the belief that the offense was com-
mitted is his statement that he committed it.

-27. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Preparation of
Charges—General rules and suggestions.—Qne transaction, or what is sub-
stantially one transaction, should not be made the basis for an un-
reasonable multiplication of charges against one person. Thus a
soldier should mnot be charged with disorderly conduct and for an
assault when the disorderly conduct consisted in making the assault,
or for a failure to report for a routine scheduled duty, such as
reveille, and for absence without leave, when such failure to report
oceurred during the period for which he is charged with such ab-
senice without leave. So also the larceny of several articles should
not be alleged in several specifications, one for each article, when the
larceny of all of them can properly be alleged in one specification
(see 149¢g, Larceny) ; and where a soldier willfully disobeys an order
to do a certain thing, and persists in his disobedience when the same
order is again given by the same or other superior, a multiplication
of charges of disobedience should be avoided. However, there are
times when sufficient doubt as to the facts or law exists to warrant
making one transaction the basis for charging two or more offenses.

" Where charges are preferred for serious offenses, there should not
be joined with them charges for minor derelictions unless the latter
serve to explain the circumstances of the former. Thus, as an ex-
treme case, charges for willfully disobeying an order of a commis-
sioned officer and for absence from a routlne duty should not be
joined.

Any demand for trial made under A. W 104 may be noted on a
memorandum attached to the charges. -
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In joint offenses the participants may be separately or jointly
charged. See forms in App. 4 (Instructions, f). In drafting
charges in such cases consideration should be given to the increased
labor, time, and expense that may be involved in separate trials.

Two or more persons can not join in the commission: of one offense
of a kind that can only be committed by one person. For instance,
soldiers A and B can not join in the offense committed by B in
“absenting Aémself without leave with the intent not to return to the
military service, even if A alse leaves without authority with a like
intent, and the two desert together. - A has deserted and so has B,
but neither committed the other’s desertion. In a proper case, how-
ever, two or more men may be jointly charged with, and tried for,
conspiracy, or entering into an agreement to desert.

28. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Preparahon of
Charges—Drafting of charge—The technical charge should be appro-
priate to all specifications under it, and ordinarily will be written
thus: “Violation of the——Article of War,” giving the number of
the article. Neither the designation of a wrong article, nor the
failure to designate any article is ordinarily material, provided the
specification alleges an offense of which courts-martial have juris-
diction. For other instructions and‘ some specimen charges see
App. 4.

29. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Preparation of
Charges—Drafting of specification—a. The specification should include
the following:

The name of the accused person and a showing, either by a de-
scription of such person by rank and organization or otherwise, that
the accused is within court-martial jurisdiction as to persons. For
rales as to the use of the Christian name; use of an alias; change
in rank; general prisoners; etec., see instructions in App. 4.

A statement in simple and concise language of the facts consti-
tuting the offense. The facts so stated and those reasonably implied
therefrom should include all the elements of the offense sought to be
charged. Any intent expressly made an essential element of the
offense by the Articles of War should be alleged; for example, a false
muster should be alleged as “knowingly” made. To a reasonable
extent matters of aggravation may be recited. If applicable, the
wording of the appropriate Article of War should be used in prefer-
ence to a supposedly equivalent expression. Thus in charging an
officer found drunk on duty, the specification should nqt allege that
he was found intoxicated on duty.

A statement of when and where the offense was committed. For
details, see App. 4 (Instructions, g).
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b. One specification should not allege more than one offense either
conjunctively or in the alternative. Thus a specification should not
allege that the accused “lost and destroyed ” or that he “lost or
destroyed ” certain property. )

¢. A specification alleging the violation of a written order, or of
any written obligation—as an oath of allegiance, parole, etc.—should
set forth the writing, preferably verbatim, and the act or acts which
constitute the alleged violation. Oral statements should be set out
as nearly as possible in exact words, but should always be qualified
by the words “or words to that effect,” or some similar expression,
as, for example, in cases of insubordinate or disrespectful language.

- d. Some specimen charges and forms for specifications covering
the more usual offenses are given in App. 4.



CHAPTER VII
COURTS-MARTIAL——PROCEDURE BEFORE TRIAL

(Continued)
SUBMISSION OF AND ACTION UPON CHARGES

30. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Submission of
and Action Upon Charges—General.—In the ordinary case charges‘Will
be submitted and acted upon as follows:

a. Charges properly sighed and sworn to (see 381) w111 be for-
warded (see 32) to the commandmg officer who, under A. W. 10, has
immediate authority to appoint summary courts-martial for the
command to which the accused belongs or pertains.

b. As a rule, the charges will be so forwarded through the com-
manding officer exercising immediate jurisdiction under A. W. 104
over the command which includes the accused. If so forwarded, such
officer will, before transmitting the charges, take the action described
in 33.

¢. The officer referred to in « will take such action with respect
to each offense charged as is within his authority and is deemed by
him best in the interest of justice and discipline (see 34), provided:

First: No charge shall be recommended for trial by general court-
martial unless, prior to such action, the thorough and impartial inves-
tigation thereof required by A. W. 70 (see 35¢) shall have been made
by an officer.

Second: If he also has general court-martial jurisdiction, he will
refer no case for trial by general court-martial until the thorough
and impartial investigation thereof required by A. W. 70 (see 35a)
shall have been made by an officer and until the case has been referred
to his staff judge advocate for consideration and advice. (See 35b.)

Third: No charge will ordinarily be referred for trial if he is
satisfied that the accused is insane or was insane at the time of the
offense charged. (See 85¢.) '

d. Any commanding officer, superior to the officer referred to in
a, to whom the chmrges may be forwarded will take the action
described in ¢ subject to the same limitations. _

Exceptional cases—In exceptional cases where the accused is not,
strictly speaking, under the command of any military authority in-

20
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ferior to the War Department, for example, retired personnel not
on active duty or military attachés, the general principles of this
paragraph (30) are applicable; but the charges may, according to the
particular circumstances, be transmitted either to the War Depart-
ment or to the commanding officer of the territorial department, corps
area, or district in which the accused may be.

31. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Submission of
and Action Upon Charges—Signing and swearing to charges.—See first
paragraph of A. W. 70. Charges and specifications will be signed
and sworn to substantially as indicated on the form. (See App. 8.)
Such of the data as to service, witnesses, etc., called for by the form
as may be available will be included. In the absence of instructions
by appointing or other authorities, only the original need be signed;
but a suitable number of copies (usually two besides the original),
depending on the probable disposition of the case, will ordinarily be
prepared.and forwarded if such facilities as typewriter and carbon
paper are available, .

Charges need not be sworn to if the person s1gn1ng them believes
the accused. to be innecent, but deems trial.advisable in the interest
of the. service as well as for the protectlon of the accused (e. g., in
a case of homicide of an escaping prisoner which was apparently
]ustlﬁed) In no case, however, should an aocused be tried on
unsworn charges over h1s objection.

-82. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Submission of
" and Action Upon Charges—Forwardmg charges—Where it appears prob-
able that the case will be disposed of either under A. W. 104 or by
reference to a summary court-martial, the person preferring the
eharges need not forward them by letter of transmittal. Otherwise
the charges will be so forwarded, and the letter will include or carry
as inclosures a summary of the evidence on which the charges are
based as derived or expected from each witness or other source.
The signatures of witnesses to the summaries of their respective testi-
mony will be obtained when practicable and when an undue delay
in forwarding the charges will not result. In any case, all reason-
ably available documentary evidence (originals or admissible copies)
will be forwarded with the charges unless, on account of the bulk of
such evidence or other good reason, it is inadvisable to do so.

83. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL-—Submission of
and Action Upon Charges—Action by commander exercising immediate juris-
diction under A. W. 104—He will act under A. W. 104 with reference
to such offenses as may properly be disposed of under that article.
Specifications and charges thus disposed of will be lined out and
initialed. In order that the meaning of the affidavit to the charges
may not be changed, the numerical designation of charges and speci-
fications as set forth in the affidavit will be made to correspond to
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any renumbering made necessary by the elimination of any specifica-
tion or charge. Any demand for trial made by an accuséd (see
107) will be noted and initialed opposite the proper specification.

As to offenses not disposed of under A. W. 104, he will proceed as
follows: He will attach to the charges any available evidence of pre-
vious convictions; supply any missing data as to service, witnesses,
etc., called for by the form (App. 8) that may be-reasonably avail-
able; correct any errors in such data, initialing such corrections;
and take appropriate action with respect to the restraint (see 20) of
the accused. ‘He will make no corrections or changes in the charges
themselves. If practicable he will make or cause to be made an
investigation of the charges (see 35). The report of the investiga-
tion in the case will be informal or formal, depending on whether
or not in his opinion the case will probably be disposed of by the
officer referred to in 804, otherwise than by forwarding to his supe-
rior. The report will accompany the charges He may act under
A.W. 104 after the investigation. .

34. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Submission of
and Action Upon Charges—Action by -officer exercising court-martial juris-
diction—He will act under A. W. 104 with reference to such offenses
as may properly be disposed of under-that article. Specifications
and charges thus disposed of, and specifications and charges which
are dismissed ds trivial or for other reasons, will be lined out and
initialed. In order that the meaning of the affidavit to the charges
may not be changed, the numerical designations of charges and
specifications as set forth in the affidavit will be made to correspond
to any renumbering made necessary by the elimination of any speci-
fication or charge. Any demand for trial made by an accused (see
107) will be noted and initialed if charges are forwarded.

Charges forwarded or referred for trial and accompanying papers
should be free from defect ‘of form ‘or substance, but delays incident
to the return of papers for correction of defects that are not substan-
tial will- bé ‘avoided. Obv1ous -errors may be corrected and the
charges. may be redrafted- over the signatures thereon, provided the
redraft " does mot involve any substantial change or include any
person, offense, or matter not fairly included in the charges as
received. Corrections and redrafts should be initialed by the officer
making them.

He will make or cause to be made any necessary investigation (see
80¢), but will not investigate charges signed by himself if another
officer is available. If the charges were investigated before reaching
him, another investigation need not be made unless there is reason to
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believe that further investigation would aid in the administration of
justice.

With due regard to the policies of the War Department and other
superiors and subject to jurisdictional limitations, charges, if tried
at all, should be tried by the lowest court that has power to adjudge
an appropriate and adequate punishment. In this connection see 14
as to the authority to cause a capital case to be tried by special court-
martial, The objections to referring charges for a serious military
offense, such as desertion, to an inferior court should be considered.
In this connection it should be remembered that the retention in the
Army of thieves and persons guilty of other offenses involving moral
turpitude injuriously reflects upon the good name of the service and
its self-respecting personnel. Ordinarily a specification as to which
the statute of limitations may apparently be successfully pleaded
should not be referred for trial. ,

Action will be taken promptly in any case. See in this connection
26 (Penalty for delay). When a person is held for trial by general
court-martial the commanding officer will within eight days after the
accused is arrested or confined, if practicable, forward the charges
to the officer exercising general court-martial jurisdiction and furnish
the accused a copy of such charges. If the same is not practicable,
he will report to superior authority the reasons for delay. (A.W. 70.)

Charges referred for investigation or trial or forwarded should be
accompanied by related papers and any available evidence of pre-
vious convictions. The matter of forwarding copies of charges and
related papers may be regulated by an appointing authority or his
superiors ; otherwise such copies as will probably be required will, if
practicable, accompany the charges. When charges are forwarded
a recommendation as to the disposition of the case will be included.
In desertion cases a commanding officer should before deciding upon
his action or recommendation take into consideration the character
and prior service of the accused. He, for instance, should not hesi-
tate in a proper case to recommend restoration to duty. The usual
form of indorsement referring charges for trial is shown on the
form (App. 3). The signed indorsement referring charges will be
on the original charge sheet and may include any proper instructions;
for instance, a direction that the charges be tried with certain other
charges against the accused or tried with the law member present.

. Where the only officer present with a command decides to try the

charges as summary court-martial of that command no indorsement
is required.

524654°—43——3
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35. COURTS-MARTIAL—PROCEDURE BEFORE TRIAL—Submission of
and Action Upon Charges—Investigation of charges; reference to staff judge
advocate; suspected insanity.

a. Investigation of Charges—Statutory requirements; introductory
statemeni—No charge will be referred to a general court-martial for
trial until after a thorough and impartial investigation thereof shall
have been made. This investigation will include inquiries as to the
truth of the matter set forth in said charges, form of charges, and
what disposition of the case should be made in the interest of justice
and discipline. At such investigation full opportunity shall be given
to the accused to cross-examine witnesses against him if they are avail-
able and to present anything he may desire in his own behalf either in
defense or mitigation, and the investigating officer shall examine avail-
able witnesses requested by the accused. If the charges are forwarded
after such investigation, they shall be accompanied by a statement of
the substance of the testimony taken on both sides. (A. W. 70.)

No witness shall be compelled to incriminate himself or to answer
any question the answer to which may tend to incriminate him, or to
answer any question not material to the issue when such answer
might tend to degrade him. (A. W.24.)

What follows in this paragraph (35e) is primarily intended to
indicate a proper procedure in the more usual cases. Variations to
save labor, time, or expense, or designed to meet other cases, or
exceptional or local conditions, or for any other good reason, are not
only permissible but should be adopted, provided the spirit and
purpose of the statutory requirements quoted above are carried out.
The investigation should be prompt, dignified, and military. It
should also be as brief as is consistent with'thoroughness and fair-
ness, and should, therefore, not include any examination or cross-
examination into matters not essential to determine the necessity of
trial.

Instructions—At the outset of the investigation the accused will
be informed of the following: The offenses charged against him;
the names of the accuser and of the witnesses, as far as then known
to the investigating officer; the fact that the charges are about to be
investigated ; his right to cross-examine witnesses against him if they
are available and to present anything he may desire in his own
behalf, either in defense or mitigation; his right to have the investi-
gating officer examine available witnesses requested by him; and his
right to make or submit a statement in any form subject to the risk
of having such statement used against him.

All available witnesses who appear to be reasonably necessary
for a thorough and impartial investigation will be called and exam-
ined in the presence of the accused. Ordinarily application for the
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attendance of any witness subject to military law will be made to
such witness’s immediate- commanding officer. The decision of the
officer exercising summary court-martial jurisdiction over the com-
mand to which the witness belongs as to availability is final. There
is no provision for compelling the attendance of or for paying
civiian witnesses. Witnesses need not be sworn or required to sign-
their statements, but either or both will be done if the investigating
officer deems such action advisable or is so instructed.

Where the investigating' officer -makes known to the accused the
substance of the testimony expected from a witness as ascertained by
written statement of the witness, interview with the witness, or other
similar means, and the accused states that he does not desire to cross-
examine such witness, the witness need not be called even if available.
Where a witness requested by the accused is available, such witness
need not be called if the accused withdraws his request upon being
informed that the testimony expected: by the accused from such wit-
ness will be regarded as having been actually taken.

To the extent required by fairness to the Government and the
accused, documentary evidence and statements of nonavailable wit-
nesses will be shown, or the substance thereof will be made known, to
the accused. :

Unless the investigating officer is required to make a formal report
or unless the probable disposition of a case is such that a formal
report should be made (e. g., when the investigating officer himself
recommends action involving a forwarding of the charges), an
informal report is sufficient. "

Unless otherwise indicated by him, the submission of his report
by an investigating officer will be regarded as a statement to the best
of his knowledge and belief that the investigation of the matters set
forth in the charges was made in substantial conformity with all
requirements; that the matters set forth in the charges on which he
recommends trial are true, and that such charges are in proper form.

A formal report by indorsement or letter will include, or carry as
inclosures or by reference to other papers returned or submitted by
him with the report: :

First. His recommendation as to what disposition should be made
of the case, and a statement of any reasonable ground for the belief
that the accused is, or was at the time of an offense, mentally defec-
tive, deranged, or abnormal.

Second. A statement of the substance of the testimony taken on
both sides, including any stipulated testimony, e. g., where accused
withdraws a request for a witness upon being told that the testimony
expected would be regarded as taken,
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Third. Any statements, documents, or other matters considered by
him in reaching his conclusions or maklng his recommendations, or
copies or the substance of such statements, ete.

An informal report according to circumstances or to instructions
of superior authority may be orally made, or made by a brief memo-
randum indorsement, notations on the charge sheet, or other suitable
means, and, however made, need include only the first and second
itemd of the formal report in greatly abbreviated form, but the
sources of any material evidence for either side which were not
shown in the papers as received by the investigating officer should be
reported.

b. Reference to Staff Judge Advocate—Subject to the provisions
of this paragraph (35b) reference to a staff judge advocate will be
made and his advice submitted in such manner and form as the
appointing authority may direct.

No appointing authority shall direct the trial of any charge by
general court-martial until he has considered the advice of his staff
judge advocate based on all the information relating to the case,
including any report made under 85¢, which is reasonably avallable
at the time trial is directed.

The advice of the staff judge advocate shall include a written and
signed recommendation of the action to be taken by the appointing
authority. Such recommendation will accompany the charges if
referred for trial. (See 414.)

. Suspected Insonity.—An appointing authority may, in his dis-
cretion, suspend action on the charges pending the consideration of
the report of one or more medical officers, or the report of a board
convened under AR 600-500 in a case where that regulation applies
and it is practicable to convene such a board. The medical officers
or board will be fully informed of the reasons for doubting the
sanity of the accused and, in addition to other requirements, should
ordinarily be required to include in the report a statement, in as non-
technical language as practicable, of the mental condition of the
accused both at the time of the offense and at the time of the exami-
nation. The appointing authority may, in his discretion, attach the
report to the charges if referred for trial or forwarded.




CHAPTER VIII

COURTS-MARTIAL—PERSONNEL

APPOINTMENT—CHANGES IN PERSONNEL—MEMBERS—PRESI-
DENT—LAW MEMBER

36. COURTS-MARTIAL—PERSONNEL—Appointment.—See 4-6, inclu-
sive, for various matters relating to the appointment of courts-mar-
tial, including the detail of a law member, and the appointment of
a trial judge advocate, defense counsel, and assistants.

Courts should be assembled at posts or stations where trial will be
attended with the least expense and delay. '

For forms of appointing orders, see App. 2.

37. COURTS-MARTIAL—PERSONNEL—Changes in personnel.—It is
within the discretion of the appointing authority to make changes
in the personnel appointed or detailed by him; for instance, he may
detail new members or a new trial judge advocate.

In the interest of expeditious and well-conducted trials the proper
commanding officer should make timely recommendations to the
appointing authority as to relieving or adding members, changing the
trial judge advocate, assistant trial judge advocate, defense counsel
or assistant defense counsel, or appointing a new court.

388. COURTS-MARTIAL—PERSONNEL—Members.—a. Duties in gen-
eral; oath—A member stationed at the place where the court sits is
liable to duty with his command during adjournment from day to
day. ‘

Members will be dignified and attentive. While a court has no
power to punish its members, improper conduct by a member, such
as a refusal or failure to vote or properly to discharge any other duty
under his oath or otherwise, is a military offense.

Each member has an equal voice and vote with other members in
deliberating upon and deciding all ‘questions submitted to a vote or
ballot, neither the president nor the law member having any greater
rights in such matters than any other member.

Where before trial it appears to 2 member that he should not sit
on the court, either at all or in a particular case, for reasons that will-
probably not otherwise seasonably come to the attention of the ap-
pointing authority, he will take appropriate and timely steps with a
view to bringing the matter to the attention of the appointing
authority. ~

See 95 as to oath of members.

27
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- b. New member—If after the trial has begun a new member is
sworn (opportunity to challenge him having been given), the sub-
stance of all proceedings had and evidence taken in the case will be
made known to him in open court before the trial proceeds.

¢. Absence of members—In general—A member of a general or
special court-martial who has reason to believe that he will be absent
from a session of the court will so inform the trial judge advocate,
stating the reason.

Where less than a quorum is present the court can not be organized
as such or proceed with a trial. Less than five members (three in
the case of a special court-martial) may adjourn from day to day,
and where five (three) are present and one is challenged, the remain-
‘ng four (two) may pass on the challenge.

If the membership of a court-martial is reduced below the mini-
mum required by law, or if the trial judge advocate has good reason
to anticipate such a reduction, he will report the facts to the appoint-
ing authority. The report by the trial judge advocate of a general
court-martial will usually be made through the commanding officer
of the post, command, or station where the court is sitting, who will
promptly forward it or the substance thereof and the names of an
appropriate number of officers available and suitable for detail.

The principles of 385 apply when a member, on account of absence
during a trial, misses part of the proceedings.

Absence of law member—In case of the absence of the law member
from, or at any time during, the trial of a case that has been specifi-
cally directed to be tried with the law member present, the court will
not proceed with the trial until either the law member is present or
such direction is revoked; and will, if the circumstances so require,
cause a report of the facts to be made to the appointing authority.
Where it has not been specifically directed that a case be tried with
the law member present the court need not, a quorum being present,
discontinue trial on account of his absence. The specific direction
referred to and any revocation thereof should as a rule be in writing.

39. COURTS-MARTIAL—PERSONNEL—President.—The senior in rank
among the members present is the president and presiding officer of
the court.

As president, and subject to the direction of the court, he main-
tains order, gives the directions necessary for the regular and proper
conduct of the proceedings, takes proper steps to expedite the trial
of all charges referred for trial; and, unless otherwise provided,
speaks and acts for the court in every instance where a rule of action
has been prescribed by law, regulation, or its own resolution, and
authenticates by his signature all acts, orders, and proceedings of the
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court. With reference to his duty to rule on interlocutory questions,
see blec. ‘

As a member he has the duties, powers, and privileges of members
in general.

40. COURTS-MARTIAL—PERSONNEL—Law member.—As law mem-
ber his principal duty is to rule upon interlocutory questions. See
51¢. As a member he has the duties;, powers, and privileges of
members in general.



CHAPTER IX
COURTS-MARTIAL—PERSONNEL

(Continued)

TRIAL JUDGE ADVOCATE—ASSISTANT TRIAL JUDGE ADVOCATE—
DEFENSE COUNSEL— ASSISTANT DEFENSE COUNSEL — INDI-
VIDUAL COUNSEL— REPORTER — INTERPRETER —CLERKS AND
ORDERLIES ‘

41. COURTS-MARTIAL — PERSONNEL — Trial Judge Advocate.— a.
Selection; relief ; absence.—He will be carefully selected.

When it appears to the president of the court, or to the trial judge
advocate himself, that the latter is for any reason, incliding bias,
prejudice, or hostility in a particular case, disqualified or unable
properly and promptly to perform his duties, the facts will be
reported at once to the appointing authority through appropriate
channels.

For a proper reason (e. g., preparation of another case) the court,

if in session, otherwise the president, may excuse from attendance
during a trial or trials such of the personnel of the prosecution as
will not be required.:
- b. Duties in general; weekly report; report to commanding officer of result
of trial; freedom in conducting cases—The trial judge advocate of a
general or special court-martial shall prosecute in the name of the
United States, and shall, under the direction of the court, prepare
the record of its proceedings. (A. W. 17.) When charges are re-
ferred to him for trial, it is his duty to bring them promptly to trial
before the court indicated in the reference for trial. Suggestions
for trial judge advocates are in App. 5. See 95 as to oath.

Unless otherwise directed by the appointing authority, he will
submit a weekly report to the latter through the president of the
court, who will forward it through appropriate or designated chan-
nels. In addition to such matter as may be required by the appoint-
ing authority, this report will include a statement of the reasons for
the delay in finally disposing of cases that have been on hand for
over two weeks.

Immediately upon any final adjournment of a court in a case, and
irrespective of whether any announcement in open court was made
concerning the result, the trial judge advocate will notify the proper
commanding officer in writing of the result, including any findings

30
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reached and any sentence imposed by the court. See 19 (Duty of
commanding officer).

Subject to the provisions of th1s manual, he should be left free
by the court to introduce his evidence in such order as he sees fit.
In general, he may bring cases to trial in such order as he deems
expedient. He will be given ample opportumty properly to prepare
the prosecution of each case. With a view to saving time, labor, and
expense, he should join in appropriate stipulations as to unimpor-
tant or uncontested matters. See 126 (Stipulations).

¢. Duties prior to trial—He will report to the appointing authority
any substantial irregularity in the order appointing the court or in
the charges or accompanying papers. Ordinarily he will correct and
initial slight errors or obvious mistakes in the charges, but will not
without authority make any substantial change therein. He will take
proper action to the end that the data as to service, etc., and any
evidence of previous convictions may be complete and free from
errors of substance or form. v :

Unless otherwise directed by the president or unless obviously
unnecessary, he will send a timely notice to the members of the court
and to all others concerned, including the officer, if any, whose duty
1t is to see that the accused attends, of the date, hour, and exact place
of any meeting of the court. He may include in this notice such
other matter as the president may direct; e. g., a statement of the
uniform to be worn.

Before the court assembles he will obtain a suitable room for the
court, see that it is in order, procure the requisite stationery, and
take such action as will enable him to make a prompt, full, and sys-
tematic presentation of the case at the trial. As to each offense
charged, the burden is on the prosecution to prove beyond a reason-
able doubt by relevant evidence that the offense was committed,
that the accused committed it, that he had the requisite criminal in-
tent at the time, and that the accused is within the jurisdiction of
the court, except to the extent that such burden is relieved by a plea
of guilty.  Whatever the defense may be, this burden never changes.
Proper preparation to meet this burden includes a consideration of
the essential elements of the offense and of the pertinent rules of
evidence, to the end that only relevant evidence will be introduced at
the trial, and a determination of the order in which the evidence
will be 1ntroduced The general principle as to the order of intro-
ducing evidence is that the case should be presented in sequence of
events as nearly as practicable, and that, when “several offenses are
charged, especially if unrelated, the evidence should be directed te
the development of their proof in the order charged so that neither
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the court nor the accused may be in doubt at any time as to the
offense to which the evidence belng introduced refers.

If he finds that the provisions of this manual are not suﬂimently
specific clearly to settle a question likely to arise at the trial, he
should endeavor to secure for use at the trial authorities (such as
pertinent decisions of the courts or authoritative military prece-
dents) to sustain his contentions. To the end of securing such
authorities, he may communicate with or consult the appointing
authority. )

If, while preparing a case for trial, he discovers a matter, which in
his opinion makes it inadvisable to bring the case to trial, he will at
once bring such matter to the attention of the appointing authority,
provided it is reasonably apparent that such matter was not known
to the appointing authority when the charges were referred for trial.
Such action would be appropriate where, for example, the trial judge
advocate discovers evidence that the accused was or is insane, or
finds that the only witness to an essential fact has disappeared or
repudiates the substance of the testimony expected from him,

d. Duties during trial—He executes all orders of the court. Under
the direction of the court he keeps or superintends the keeping of
the required record of the proceedings. He signs the record of each
day’s proceedings. '

While his primary duty is to prosecute, any act (such as the con-
scious suppression of evidence favorable to the defense) inconsistent
with a genuine desire to have the whole truth revealed is prohibited.

While the court is in open session, he should respectfully call its
attention to any apparent 1llega11t1es or 1rregular1t1es in its action
or in the proceedings.

He will take care that any papers in his possession which relate to
a case referred to him for trial and which are not in evidence, are not
exposed to any risk of inadvertent examination by members of the
court.

Aside from opinions expressed in the proper discharge of his duty |
to prosecute (é. g., in an argument on the admissibility of evidence),
he should not give the court his opinion upon any point of law aris-
ing during the trial except when it is asked for by the court in open
court. When he addresses the court he will rise. The court may
require him to reduce his arguments to writing,.

e. Relations to the accused and his counsel—Except to the extent that
this manual may otherwise require, it is not his duty to assist or
advise the defense.

Immediately on receipt of charges referred to him for trial he
will serve a copy of the charge sheet as received and corrected by
him on the accused and will inform the defense counsel of the court
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that such copy has been so served. Except as otherwise directed by
the appointing authority, he will permit the defense to examine
from time to time any papers accompanying the charges, including
papers sent with charges on a rehearing. He will also permit the
defense to examine from time to time the orders appointing the
court and all modifying orders.

" Ordinarily his dealings with the defense will be through any
counsel the accused may have. Thus if he desires to know how the
accused intends to plead he will ask the defense counsel or other
counsel, if any, of the accused. He should not attempt to induce a
plea of guilty.

The defense will be allowed to-read the record as it is written
up, except unannounced findings and sentence; and the trial judge
advocate of a general court-martial will furnish every person tried
by the court who desires one a copy of the record of trial, less unan-
nounced findings and sentence and exhibits not copied. See in this
connection 465 (Preparation of carbon copies); 48 (Clerks and
orderlies) ; and 855 (Receipt or certificate of delivery).

42, COURTS-MARTIAL—PERSONNEL—Assistant Trial Judge Advo-
cate.—a. Duties in general—An assistant trial judge advocate of a gen-
eral court-martial shall be competent to perform any duty devolved
by law, regulation, or the custom of the service upon the trial judge
advocate of the court. (A. W. 116.) He will perform such duties
in connection with trials as the trial judge advocate may desig-
nate. See App.-5 for suggestions as to appropriate duties and 95
as to oath.

b. Term “trial judge advocate” includes asststant.——-Wherever In this
manual the trial judge advocate of a general court-martial is men-
tioned the term will be understood to include assistant trial judge
advocates, if any, unless the context shows clearly that a different
sense is intended.

43. COURTS-MARTIAL—PERSONNEL—Defense Counsel——a Selection ;
relief ; absence.—He will be carefully selected.

When it appears to the president of the court or to the defense
counsel himself that the latter is for any reason, including bias,
prejudice, or hostility in a particular case, disqualified or unable
properly and promptly to perform his duties, the facts will be
reported at once to the appointing authority through appropriate
channels. For a proper reason (e. g., preparation of another case)
the court, if in session, otherwise the president, may with the consent
of the accused excuse from attendance during the trial such of the
personnel of the defense as will not be required.

- b. Duties—When the defense is not in charge of a counsel of the
accused’s own selection, the duties, etc., of the defense counsel are
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those of a military counsel of the accused’s own selection. (See 45.)
‘When the defense is in charge of a counsel of the accused’s own selec-
tion, civil or military, the duties of the defense counsel as associate
counsel are such as the selected counsel may designate.

Immediately upon charges being referred for trial to the court he
will inform the accused of that fact and of his rights as to- counsel,
and will render the accused any desired assistance in securing and in
consulting counsel of his own selection. Unless the accused other-
wise desires the defense counsel will undertake the defense without
waiting for the appointment or the retaining of any individual
counsel. :

¢. Term “counsel for the accused.”—Whenever the phrase “coun-
sel for the accused,” or any similar phrase, is used in this
manual it is to be understood, unless the context indicates otherwise,
as including the defense counsel of the court and any individual
counsel.

44. COURTS-MARTIAL—PERSONNEL—Assistant Defense Counsel.—a.
Duties—An assistant defense counsel shall be competent to perform
any duty devolved by law, regulation, or the custom of the service
upon counsel for the accused. (A.W. 116.) TUnless in charge of the
defense, he will perform such duties in connection with the trial as
the counsel in charge of the defense may designate.

b. Term “defense counsel” includes assistant—Whenever in this -
manual the defense counsel of a general court-martial is mentioned,
the term will be understood to include an assistant defense counsel,
if any, unless the context shows clearly that a different sense is
intended. '

45. COURTS-MARTIAL — PERSONNEL — Individual Counsel for the
Accused.—a. Statutory rights of accused; detail of individual counsel.—The
accused shall have the right to be represented in his defense before
the court (general or special court-martial) by counsel of his own
selection, civil counsel if he so provides, or military if such counsel
be reasonably available, otherwise by the defense counsel duly ap-
pointed for the court pursuant to A. W. 11. Should the accused have
counsel of his own selection, the defense counsel and assistant defense
coungel, if any, of the court, shall, if the accused so desires, act as his
associate counsel. (A.W.17.) Civilian counsel will not be provided
at the expense of the GGovernment.

Application, through the usual channels, for the detail of a person
selected by the accused as military counsel may be made by the ac-
cused or anyone on his behalf. When the application reaches an
officer who is authorized to make the detail and order any necessary
travel, he will act thereon. His decision is subject to revision by his
immediate superior on appeal by or on behalf of the accused.
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b. Duties in general; freedom in conducting defense.—An officer, or
other military person, acting as individual counsel for the accused
before a general or special court-martial, will perform such duties as
usually devolve upon the counsel for a defendant before civil courts
in a criminal case. He will guard the interests of the accused by all
honorable and legitimate means known to the law. It is his duty to
undertake the defense regardless of his personal opinion as to the
guilt of the accused; to disclose to the accused any interest he may
have in or in connection with the case which might influence the
accused in the selection of counsel; to represent the accused with
undivided fidelity, and not to divulge his secrets or confidence. It is
improper for him to assert in argument his personal belief in the
accused’s innocence or to tolerate any manner of fraud or chicane.

With a view to saving time, labor, and expense, he should join in
appropriate stipulations as to unimportant or uncontested matters,
See 126 (Stipulations).

Before the trial he will explain to the accused the meaning and
effect of a plea of guilty and his right to introduce evidence after
such plea (see 70) ; his right to testify or to remain silent (see 1204
and 1218); his right to make a statement, see 76); his right to
introduce evidence in extenuation (see 111); and, in an appropriate
case, his right to plead the statute of limitations (see 67 and 78).
These explanations will be made regardless of the intentions of the
accused as to testifying, making a statement, or as to how he will
plead. :

His preparation for trial should include a consideration of the
essential elements of each offense charged and of the pertinent rules
of evidence, to the end that such evidence as he proposes to introduce
in defense may be confined to relevant evidence, and that he may be
ready to make appropriate objection to any irrelevant evidence that
might be offered by the prosecution. In determining the order in
which he proposes to introduce evidence for the defense, he should
observe the general principle stated in the third subparagraph
of 41¢. :

The fourth subparagraph of 41¢ applies equally to him.

He will examine the record of the proceedings of the court before
it is authenticated.

The court will avoid any unwarranted interference in his conduct
of the defense, but may require him to reduce his arguments to
writing. When he addresses the court he will rise.

Ample opportunity will be given him and the accused properly
to prepare the defense, including opportunities to .interview each
other and any other person.
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Where the trial proceeds after the accused has escaped, the indi-
vidual counsel continues to represent him.

46. COURTS-MARTIAL—PERSONNEL—Reporter.—a. Authority for ap-
pointment or detail—Under such regulations as the Secretary of War

- may from time to time prescribe, the president of a court-martial or
military commission or a court of inquiry shall have power to
appoint a reporter. (A. W.115.)

Enlisted men may be detailed to serve as stenographic reporters
for general courts-martial, courts of inquiry, military commissions,
and retiring boards. (Act of August 24, 1912, 37 Stat. 575.)

Subject to such exceptions as may be made by appointing author-
ities, and within the limitations of the statutes quoted above, the
appointment of reporters or the detail of enlisted men to serve as
stenographic reporters is hereby authorized, except for summary
courts-martial and except for special courts-martial, when the ap-
pointing authority does not direct that the testimony be reduced to
writing.

In the appointment of civilian reporters, among applicants
equally qualified, preference will be given to former members of the
armed forces of the United States, who have been honorably dis-
charged therefrom, and to their widows, and also to the wives of
any such honorably discharged former members of the armed forces
of the United States, who have been injured and are not themselves
qualified, but whose wives are qualified to hold such positions.

b. Duties; oath; compensation—He shall record the proceedings of
‘and testimony taken before such court or commission and may set
down the same, in the first instance, in shorthand. (A. W. 115.) If
a question is raised as to whether any particular matter is included
in the term, “proceedings of and testimony taken,” the court will
determine the question in accordance with applicable law and
regulations.

He will be required to discharge his duties as promptly as prac-
ticable under the circumstances. He will prepare one carbon copy
of the typewritten parts of general court-martial record, and such
additional carbon copies thereof as may be required by the trial judge
advocate, not exceeding the number authorized by the appointing
authority.

See 95 as to oath, and AR 85-4120 as to compensation.

47. COURTS-MARTIAL — PERSONNEL — Interpreter.—a. Authority for
appointment.—Under such regulations as the Secretary of War may
from time to time prescribe, the president of a court-martial or mili-
tary commission, or court of inquiry, or a summary court, may
appoint an interpreter. (A.W.115.) Interpreters may be employed
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for courts-martial whenever necessary without application to the
appointing authority.

b. Duties; oath; compensation—He shall interpret for the court.
(A. W. 115.)

In questioning a witness through an interpreter the question should
be put in the same form as when questioning a witness not through -
an interpreter. Thus, ask “What is your name?” instead of telling
the interpreter-to-ask the witness what his name is.

The interpreter-should-translate questions -and -answers-as given:to
him. Thus, if the question is “What is your name?” that question’
should be asked in the language of the witness, and the interpreter
should not use such a form as “They want to know what your
name is.”

See 95 as to oath, and AR 35-4120 as to compensation.

48. COURTS-MARTIAL—PERSONNEL—Clerks and Orderlies.—When
necessary the commanding officer will detail suitable soldiers as clerks
and as orderlies to assist the trial judge advocate and counsel for the
accused.



CHAPTER X

COURTS-MARTIAL—PROCEDURE

CERTAIN GENERAL MATTERS——CLOSED SESSIONS—INTERLOCU-
TORY QUESTIONS OTHER THAN CHALLENGES — CONTINU-

. ANCES

49, COURTS-MARTIAL — PROCEDURE — Certain General Matters.—a.
Order of proceedings.—The chronological order of the usual proceed-
ings in trials by general and special courts-martial is indicated in
the forms of records given in App. 6 and App. 7, respectively; and as
far as practicable the discussion in the chapters on procedure herein
follows the same order.

b. Proceedings in each case to be complete—In each case the proceed-
ings must be complete without reference to any other case. For
example, in each case tried opportunity to challenge must be given
and the required oaths administered.

¢. Joint trials—In a joint trial each of the accused must in general
be accorded every right and privilege which he would have if tried
separately, but needless repetition may be avoided by the use of
appropriate general language.

d. Relerence to appointing authority.—Whenever a matter as to future
proceedings in a case is referred to the appointing authority by or
on behalf of a general court-martial such authority will refer the
matter to his staff judge advocate for consideration and advice.

e. Excluding spectators—Subject to the directions of the appointing
authority, a court-martial is authorized either to exclude spectators
altogether or to limit their number. In the absence of a good reason,
however (e. g., where testimony as to obscene matters is expected),
courts-martial will sit with doors open to the public.

/. Opportunity to present and sipport contentions—Both sides are en-
titled to an opportunity properly to present and support their re-
spective contentions upon any question or matter presented to the
court for decision; but the right should not be abused, and the court
may in its discretion limit, or even refuse to hear, argument when
it is manifest that such argument is trivial, mere repetition, or made
solely for the purpose of delay. As to oral and written arguments,
see 77,

g. Explanation of accused’s rights.—Whenever deemed necessary the
court will cause to be clearly explained to the accused any right which
he appears not fully to understand.

38
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50. COURTS-MARTIAL—PROCEDURE—Closed Sessions.—The clear-
ing and closing of a general or special court-martial is impliedly
or expressly required by statute (A. W. 19, A. W. 81), during the
deliberation and voting upon the findings and sentence and upon
interlocutory questions, including challenges. See, however, 58f
(Procedure on challenge).

Whenever the closing or opening of the court is required, the presi- -
dent will announce such closing or opening.

When' the ¢ourt is closed, all persons except the members who are
to vote on the matter will withdraw, unless such members withdraw
to -another room for the closed session. See A. W. 80 in this
connection. .

51.. COURTS-MARTIAL—PROCEDURE—Interlocutory Questions Other
Than Challenges.—a. Statutory provisions.—The law member of the court,
if any, or if there be no law member of the court then the president,
may rule in open court upon interlocutory questions, other than-
challenges, arising during the proceedings: Provided, That unless
such ruling be made by the law member of the court, if any member
object thereto, the court shall be cleared and closed and the ques-
tion decided by a majority vote, viva voce, beginning with the junior
in rank: And provided further, That if any such ruling be made by
the law member of the court upon any interlocutory question other
than an-objection to the admissibility of evidence offered during the
trial and any member object to the ruling the court shall likewise be
cleared and closed and the question decided by a majority vote, viva
voce, beginning with the junior in rank. (A. W. 31.)

b. Applicability of this paragraph.—This paragraph (51) applies to all
interlocutory questions arising during the proceedings (i. e., all
questions other than the findings and sentence) except the question
whether or not a challenge shall be sustained. Any statement or
indication in this manual to the effect that a certain question is to
be decided by the court (see, for example, 465) is not to be under-
stood as making an exception to the foregoing rule.

¢. Rulings by the president—The president of a general court-martial,
in the absence of the law member of the court, and the president
of a special court-martial in all cases will rule in open court upon
all interlocutory questions other than challenges arising during the
proceedings, such as questions as to the admissibility of evidence
offered during the trial, incompetency of witnesses, continuances,
adjournments, recesses, motions, order of the introduction of wit-
nesses, and the propriety of any argument or statement of counsel
or trial judge advocate. If a member objects to the ruling of the
president upon the questlon the court shall be cleared and closed and
the question voted on as stated in 51f.

524654°—43—4
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d. Rulings by law member—The law member of a general court-
martial, whenever present, will, instead of the president, rule in open
court on all interlocutory questions other than challenges arising
during the proceedings.

On an objection to the admissibility of evidence offered: during the
trial his ruling is final in so far as concerns the court, and no repeti-
tion of the ruling or announcement of its finality is necessary. . Rul-
ings of the law member upon other questions are likewise final, unless-
objected to by a member of the court. Upon such objection the court
will be cleared and closed, and the- question decided as stated in 51f.

As to what is not included in the phrase “objection to the admissi-
bility of evidence offered during the trial,” see A. W. 31.

e. Form of ralings.—Each ruling by the president, and each ruling of
the'law member which is subject to objection, should be prefaced by
some such statement as “subject to objection by any member.”

f. Voting on.—When voting on any interlocutory question other than
a challenge the members of the court shall vote orally beginning with
the junior in rank, and the question shall be decided by a majority
vote. (A. W. 81.) If there be a tie vote on any objection, motion,
request, etc., the objection, motion, request, etc., is overruled or
denied. The voting is in closed session, but the president announces
the decision in open court.

g. Necessary inquiry to be made—Preponderance of evidence controls.—
The ruling or decision should be preceded by any necessary inquiry
into the pertinent facts and law. Upon such inquiry questions of
fact are determined by a preponderance of evidence. While the
responsibility of making a ruling devolves upon the law member or
president, as the case may be, he may properly ask that the court
close, in order to permit him to consult with the other members of
the court before making his ruling.

52. COURTS-MARTIAL — PROCEDURE — Continuances.—a.  Statufory
provision; number of ; postponement, elc., in lieu of continuance—A court-
martial may, for reasonable cause, grant a continuance to either
party for such time and as often as may appear to be just.
(A. W. 20)

There is no limit to the number of continuances which may be
granted. Any necessity for formal continuance may often be ob-
viated by requesting the president to postpone the assembling of the
court or by requesting the court to adjourn or to take a recess.

b. Grounds for; effect of denying.—Among the grounds that may be
considered as reasonable are the absence of a material witness; sick-
ness of the trial judge advocate, accused, counsel, or witness; in-
sufficient time to prepare for trial; and a pending prosecution in a
civil court based on the same act or omission.
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A failure by the trial judge advocate to cause a copy of the charges
to be served as required may be a ground for a continuance; and
in time of peace no person shall, against his objection, be brought
to trial before a general court-martial within a period of five days
subsequent to the service of charges upon him. (See A. W. 70.)

The refusal by a court to grant a continuance where a reasonable
cause is shown will not nullify the proceedings, but may be good
ground for directing a rehearing.

¢. Application and action thereon.—Application should be made to the
court if in session; otherwise to the appointing authority; but an
application to the court for an extended delay, if based on reason-
able cause, may be referred by the court to the appointing authority.

The proper time for making an application to the court is after
the accused is arraigned and before he pleads. The court may defer
until after arraignment action on an application made before ar-
raignment, and should so defer action whenever it appears that the
granting of a continuance before arraignment may involve a risk
of the trial of an offense being barred by the statute of limitations.
(See 67.)

Reasonable cause for the application must be alleged. For in-
stance, when a continuance is desired because of the absence of a
witness, the application should show that the witness is material,
that due diligence has been used to procure his testimony or attend-
ance, that the party applying for the continuance has reasonable
ground to believe that he will be able to procure such testimony or
attendance within .the period stated in the application, the facts
which he expects to be able to prove by such witness, and that he
can not safely proceed with the trial without such witness. 7

In general the facts as set forth in the application may be ac-
cepted as substantially true; but if long or repeated delay is involved,
or the facts are disputed or improbable, or any other good reason
exists, the applicant may be required to furnish further proof. On
any issue of law or fact arising in the proceedings on an application
for a continuance, both parties will be given an opportunity tc pre-
sent evidence and make an argument.

An application based on the absence of a witness may be denied
where the opposite party is willing to stipulate that the absent wit-
ness would testify as stated in the application, unless it clearly
appears that such denial would be prejudicial.



CHAPTER XI
COURTS-MARTIAL—PROCEDURE

(Continued)

ASSEMBLING—SEATING OF PERSONNEL AND ACCUSED—ATTEND-
ANCE AND SECURITY OF ACCUSED—INTRODUCTION OF THE
ACCUSED AND COUNSEL; SWEARING REPORTER; ASKING
ACCUSED AS TO COPY OF GENERAL COURT-MARTIAL RECORD;
ANNOUNCEMENT OF MEMBERS PRESENT

53. COURTS-MARTIAL — PROCEDURE — Assembling.—A general or
special court-martial assembles at its first session in accordance with
the order convening it; thereafter according to adjournment. When,
as is usually the case, the appointing order, after stating the hour
and date of the first meeting, adds the words ¢ or as soon thereafter
as practicable ”; or when, as is often the case, the court adjourns
to meet at the call of the president, or whenever advisable or neces-
sary for any reason, the president of the court will fix the hour and
date for the first or subsequent meeting, as the case may be, and
seasonably notify the trial judge advocate in order that proper notice
of the meeting (see 41¢) may be sent out.

54, COURTS-MARTIAL-—PROCEDURE—Seating of Personnel and Ac-
cused.—When the court is ready to proceed, it is called to order by the
president. Members will be seated according to rank alternately to
the right and left of the president, except that the law member will
be seated on the immediate left of the president. If the rank of a
member is changed, he will sit according to his new rank. Subject
to change by the court, other personnel and the accused will be seated
as the president directs, except that the accused will be permitted to
be near his counsel. '

55. COURTS-MARTIAL—PROCEDURE—Attendance and Security of Ac-
cused—The appointing authority or the post commander or other
proper officer in whose custody or command the accused is at the
time is responsible for the attendance of the accused before the-court.

The presence of the accused throughout the proceedings in open
court is, unless otherwise stated (e. g., 10, Effect of escape, and 83,
Revision), essential.

Neither the court nor the trial judge advocate as such is responsible
for or has any authority in connection with the security of a prisoner
being tried, and neither the court nor the trial judge advocate as such
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has any control over the imposition or nature of the arrest or other
status of restraint of an accused, except that the court does have con-
trol over the accused in so far as his personal freedom in its presence
is concerned; but the court or the trial judge advocate may make
recommendations to the proper authority as to these matters.

56. COURTS-MARTIAL—PROCEDURE—Introduction of the Accused and
Counsel; Swearing Reporter; Asking Accused as to Copy of Genmeral Court-
Martial Record; Announcement of Members Present.—A quorum and the
accused being present, the trial judge advocate will announce the name
. of the accused, and, at the first session in a trial, ask the accused
whom he desires to introduce as counsel. Any change in counsel
during the trial should be brought to the attention of the court in a
similar manner. The court should, whenever the occasion requires,
take appropriate action to the end that the accused, if he so desires,
will be represented in his defense before the court as contemplated by
A.W. 17,

After the introduction of the accused and his counsel the reporter
will be sworn (see 95, Oath), and the accused, in the case of trial by
general court-martial, will be asked if he desires a copy of the record
of trial.

At the first session in a trial the trial judge advocate will announce
the names of the members present. Similar announcement will be
made when a new member appears or a member resumes his seat after
an absence. _

During the introduction of the accused and his counsel and the
naming of the members present, the accused and the personnel of the
prosecution and defense will stand.



CHAPTER XIT .
COURTS-MARTIAL—PRQCEDURE.

(Continued)

EXCUSING MEMBERS—CHALLENGES—WITNESS FOR THE
PROSECUTION—ACCUSER—OATHS—ARRAIGNMENT

57. COURTS-MARTIAL—PROCEDURE—Excusing Members.—a. Disclos-
ing grounds for challenge.—After announcing the names of the members
present, the trial judge advocate will disclose in open court every
ground of challenge believed by him to exist in the case, and will
request that each member do likewise with respect to such grounds of
challenge whether against the member himself or any other member.
- The trial judge advocate will give such information to the court as to
the general nature of the charges, who signed them, and who par-
ticipated in the proceedings already had thereon as may be requested
by the accused, his counsel or any member.

Similar disclosure and request will be made by the trial judge
advocate with respect to a new member before he is sworn; and the
trial judge advocate or any member will disclose any such ground at
any time during the proceedings that he becomes aware of it.

b. Action upon disclosure—If it appears from any such disclosure
that a member is subject to challenge on any ground stated in clauses
first to fifth of 58¢, and the fact is not disputed, such member will
be excused forthwith. Except as just stated, no action is required
under this paragraph (576), with respect to any disclosures that may
be made; but proceedings under this paragraph are without prejudice
- to any rights of challenge of either side.

58. COURTS-MARTIAL-—PROCEDURE—Challenges.—qa. Statutory provi-
sions—Members of a general or special court-martial may be chal-
lenged by the accused or the trial judge advocate for cause stated
to the court. The court shall determine the relevancy and validity
thereof and shall not receive a challenge to more than one member
at a time. Challenges by the trial judge advocate shall ordinarily
be presented and decided before those by the accused are offered.
Each side shall be entitled to one peremptory challenge, but the
law member of the court shall not be challenged except for cause.
(A.W. 18)
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b. Who subject to; who may challenge.—Only the members of a general
or special court-martial are subject to challenge, and they may be
challenged only by the trial judge advocate and the accused.

¢. When made; reconsideration; opportunity to challenge new member.—
Challenges should be made before the arraignment, but the court
may permit a challenge for cause to be presented at any stage of
the proceedings. A challenge will be so permitted if the challenger
has exercised due diligence or if the challenge is based on any of the
grounds stated in clauses first to fifth of 58e.

The fact that a particular challenge for cause has been adversely
determined does not preclude the court from again entertaining it
if good cause, such as newly discovered evidence, is shown. Full
and timely opportunity will be given to challenge every new member.

d. Peremptory challenges—A peremptory challenge does not require
any reason or ground therefor to exist or to be stated and may be
used before, after, or during the challenges for cause, or against a
member unsuccessfully challenged for cause, or against a new mem-
ber, but can not be used against the law member. .

In a joint trial all the accused constitute the “side” (A. W. 18) of
the defense and are entitled to but one peremptory challenge.

e. Challenges for cause—Grounds for.——Among the grounds of chal-
lenge for cause are:

First: That he (the challenged member) is not competent or is not
eligible to serve on. courts-martial.

Second : That he is not a member of the court.

Third : That he is the accuser as to any offense charged.

Fourth: That he will be a witness for the prosecution:

Fifth: That (upon a rehearing) he was a member of the court
which first heard the case.

Sixth: That he personally investigated an offense charged as
member of a court of inquiry or otherwise.

Seventh: That he has formed or expressed a p051t1ve and definite
opinion as to the guilt or innocence of the accused as to any oﬂ?ense
charged.

Eighth: That he will act as reviewing authority or staff judge
advocate on the case.

Ninth: Any other facts indicating that he should not sit as a
member in the interest of having the trial and subsequent proceed-
ings free from substantial doubt as to legality, fairness, and impar-
tiality. Examples: That he will be a witness for the defense; that
he testified or submitted a written statement on the investigation of
the charges, unless at the request of the accused; that he has officially
expressed an opinion as to the mental condition of the accused;
that he is a prosecutor as to any offense charged; that he has a
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direct personal interest in the result of the trial; that he is in any
way closely related to the accused; that he participated in the trial
of a closely related case; that he is decidedly hostile or friendly to
the accused; that not having been present as a member when testi-
mony on the merits was heard, or other important proceedings were
had in the case, his sitting as a member will involve an appreciable
risk of injury to the substantial rights of an accused, which risk will
not be avoided by a reading of the record. See in connection with
this last example paragraph 886 and the fourth subparagraph
of 38ec. :

f. Procedure—After the challenges, if any, presented by the trial
judge advocate have been disposed of, he will, after complying with
any request made by the accused to be permitted to examine the
papers and orders referred to in 41le, give the accused an opportunity
to exercise his rights as to challenge. The accused thereupon chal-
lenges in turn each member to whom he objects. As to peremptory
challenges, see 584. Full and timely opportunity will be given to
the accused, including each accused in a joint trial, to exercise his
right of challenge.

A challenge may be withdrawn by the challenger for any reason;
e. g., where the challenged member makes a statement or reply which
is satisfactory to the challenger. A challenge on the ground stated
in the last example in the ninth clause of 58¢ will often be with-
drawn by the challenger upon his being informed that certain wit-
nesses will be recalled and reexamined.

Where a member is challenged on the ground that he is the accuser
and admits the fact, or where a member is peremptorily challenged,
or where, in any case, it is manifest that a challenge will be unani-
mously sustained, the member may be excused forthwith if no ob-
jection or question is made or raised ; otherwise the challenge, if not
withdrawn, must be passed on by the court after both sides have
been given an opportunity to introduce evidence and to make an
argument. The challenger may subject the challenged member to
an examination under oath as to his competency as a member. For
form, etc., of oath, see 95. During deliberation and voting on a
challenge the court will be closed.

Courts should be liberal in passing upon challenges, but need not
sustain a challenge upon the mere assertion of the challenger. The
burden of maintaining a challenge rests on the challenging party.
A failure to sustain a challenge where good ground is shown may
require a disapproval on jurisdictional grounds or cause a rehearing
because of error injuriously affecting the substantial rights of an
accused.
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Vote upon the challenge is by secret written ballot, which ballot
may be in the form “sustained” or “not sustained.” See A. W. 31
as to counting and checking vote and announcing the result of the
ballot; and A. W. 19 as to disclosing or discovering the vote or opin-
ion of any particular member upon a challenge. Deliberation on the
challenge may properly include full and free discussion. The in-
fluence of superiority in rank should not be employed in any manner
in an attempt to control the independence of members in the exercise
of their judgment. A majority of the ballots cast by the members
present at the time the vote is taken shall decide the question of sus-
taining or not sustaining the challenge. A tie vote on a challenge
is a vote in the regative, and the challenge is not sustained. Upon
the court being opened the president shall state in open court that
the challenge has been sustained or not sustained as the case may be.

The challenged member will take no part as such in the hearings,
deliberations, and voting upon a challenge against him. If the chal-
lenge is sustained, the challenged member will withdraw, otherwise
he will resume his seat. With reference to action on a challenge by
a court reduced below a quorum, see 38c.

59. COURTS-MARTIAL—PROCEDURE—VWitness for the Prosecution.—
If at any stage of the proceedings any member of the court be called
as a witness for the prosecution, he shall, before qualifying as a wit-
ness, be excused from further duty as a member in the case. Whether
a member called as a witness for the court is to be considered as a
witness for the prosecution depends on the character of his testimony.
In case of doubt he should be excused as a member. Where a witness
called by the defense testifies adversely to the defense, he does not
thereby become a “witness for the prosecution.”

60. COURTS-MARTIAL—PROCEDURE—Accuser.—An officer who has
signed and sworn to the charges in a particular case is necessarily an
accuser in that case. But while prima facie the person who signs and
swears to the charges is the only accuser in the case, that is not always
true. There may be another or others who are real accusers. (See 5.)

61. COURTS-MARTIAL—PROCEDURE-—OQaths.—A fter the proceed-
ings as to challenges .are concluded the members of the court, trial
judge advocate, and each assistant trial judge advocate are sworn.
(See 95 as to oaths.) . The organization of the court is then complete
and it may proceed with the trial of the charges in the case then
before the court. .

62. COURTS-MARTIAL—PROCEDURE—Arraignment.—The court being
organized and both parties ready to proceed, the trial judge advocate
will read the charges and specifications, including the signature of
the accuser, to the accused, and then ask the accused how he pleads
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to each charge and specification. This proceeding constitutes the
arraignment. The pleas are not part of the arraignment. The fact
that the service of the charges was within five days of the arraign-
ment (see A. W. 70) does not prevent the arraignment even though
the accused objects on that ground to the. proceeding, but-such fact is
-available as a ground of valid objection to any further proceedings
in the case at that time. Asto deferring action on an application for
a continuance until after arraignment, see 52¢.

During the-arraignment, the accused and the. personnel of the
prosecution and defense will stand. With the consent of-the court
the accused may waive the reading of the charges and specifications.

The order pursued in case of several charges and specifications, as
a rule, will be to arraign on the first, second, etc., specification to the
first charge, then on the first charge, and so on with the rest.

After the members have been sworn to try and determine “the
matter now before” them, additional charges, which the accused has
had no notice to defend and regarding which the right to challenge
has not been accorded him, can not be introduced or the accused
required to plead thereto. But if all the usual proceedings prior to
arraignment are first had with respect to such additional charges,
including proceedings as to excusing and challenging members and
administering oaths, such charges may be introduced, the accused
may be arraigned on them, and the trial may proceed on both sets as
the trial of one case. In such a case an application for a reasonable
continuance should be granted.



CHAPTER XIII
COURTS-MARTIAL—PROCEDURE

(Continued)

INQUIRY INTO SANITY OF ACCUSED—PLEAS—MOTIONS-—NOLLE
PROSEQUI— ACTION ON DEFECTIVE SPECIFICATION — ACTION
WHERE EVIDENCE INDICATES AN OFFENSE NOT CHARGED

63. COURTS-MARTIAL—PROCEDURE—Inquiry into Sanity of Accused.—
The court will inquire into the existing mental condition of the
accused whenever at any time while the case is before the court it
appears to the court for any reason that such inquiry ought to be
made in the interest of justice. Reasons for such action may include
anything that would cause a reasonable man to question the accused’s
mental capacity either to understand the nature of the proceedings
or intelligently to conduct or to cooperate in his defense. - For in-
stance, the actions and demeanor of the accused as observed by the
court or the bare assertion from a reliable source that the accused
is believed to be insane may be a sufficient reason. It should be
remembered, however, that while a person who is insane to the extent
indicated above should not be tried, nevertheless, until the contrary
is shown, a person is presumed to be sane, and a mere assertion that
a person is insane is not necessarily and of itself enough to impose
any burden of inquiry on the court.

The request, suggestion, or motion that such an inquiry be had may
be made by any one of the personnel of the court, prosecution, or
defense. If such an inquiry is determined upon, priority will be
given to the determination of the matter, and the inquiry should
exhaust all reasonably available sources of information with respect
to the mental condition of the accused. If it appears that such in-
quiry may be a long and expensive proceeding, or if the court desires
to hear competent expert testimony, the court may adjourn and
report the matter to the appointing authority with its recommenda-
tion in the premises. Such recommendation may include in a proper
case a recommendation that the accused be examined as indicated in
85¢, and that the officer or officers, or some of them, conducting the
examination be made available as witnesses.

If the court finds that the accused is insane, the proceedings so far
as had embodying the finding to that effect will be forwarded to the
reviewing authority ; otherwise the trial proceeds.
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64. COURTS-MARTIAL—PROCEDURE—Pleas. — a. Generel matters.—
Pleas in court-martial procedure include plea to the jurisdiction,
plea in abatement, plea in bar of trial, and pleas to the general issue.
The first three are known as special pleas : :

One plea may be entered as applicable to all or to certain specified
charges and specifications; e. g., “Not guilty to all charges and speci-
fications.” The court should ordinarily grant an application not
manifestly made in bad faith to change or modify a plea.

The court may reconsider its action in overruling or ‘sustalmng a
special plea as long as the case is before the court.

The overruling of a special plea does not prevent the entering of
another or other special pleas to the same spe01ﬁcat10n or chalge,
but if practicable special pleas should be entered in the order in
which they are stated above.

Except as otherwise indicated in the discussion of special pleas,
an accused will not be asked or required to plead further to a specifi-
cation ‘or charge as long as the action of the court in sustaining a’
special plea thereto stands; but when all the special pleas entered to
a given charge or specification are overruled, the accused should
plead to the general issue. With reference to a refusal to plead, see
70 (Pleas to the general issue).

Notwithstanding the action of the court on special pleas or other
similar objections, the trial may proceed in the usual course as long
as one or more specifications and charges remain as to which a plea
to the general issue may be made or stands. For example, when
pleas in bar are sustained to all but one specification and charge, to
which the plea is not guilty, the trial on that specification and charge
may continue. But where, as a result of the action of the court on
special pleas or other similar objections, the trial can not proceed
further, the court adjourns and submits the record of its proceedings
as far as had to the reviewing authority. If the reviewing authority
disagrees with the court, he may return the record to the court with
a statement of his reasons for disagréeing and with instructions to
reconvene and reconsider its action with respect to the matters as to
which he is not in accord with the court. To the extent that the
court and reviewing authority differ as to a question which is merely
one of law, such as a question as to the jurisdiction of the court, the
court will accede to the views of the reviewing authority; and the
court may properly defer to such views in any case. The order re-
turning the record should include an appropriate direction with
respect to proceeding with the trial. If the reviewing authority does
not wish to return the record, he will take other appropriate action.

A special plea should briefly and clearly set forth the nature and
grounds of the objection which it is intended to raise. The sub-
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stance of the plea and not the designation given to it will control;
for instance, if an accused enters a plea, which he calls a plea in
abatement, but which in fact raises an objection to trial on juris-
dictional grounds, the plea will be considered as a plea to the
jurisdiction.

Except as otherwise indicated in the discussion of special plPdS,
the burden of supporting a special plea by a preponderance of proof
rests on the accused. With the same exception, a plea to the general
issue may be regarded as a walver of any objection then known
to the accused which is not asserted by a special plea. Thus, a plea
to the general issue may be regarded as waiving an objection based on
a misnomer of the accused, whether under an alias or otherwise. Any
objection which might be asserted by a special plea may if not
asserted be brought to the attention of the accused by the court.

Before passing on a contested special plea the court will give
each side an opportunity to introduce evidence and make an argu-
ment. A decision on a special plea is a decision on an interlocutory
question.

Except as to matters covered by a plea of guilty, a plea admits
nothing as to the jurisdiction of the court and nothing as to the
merits of the case. Any admission involved in a plea of guilty to
any offense has effective existence as such only as long as that plea
stands.

The accused has a perfect legal and moral right to enter a plea
of not guilty even if he knows he is guilty. This is so because his
plea of not guilty amounts to nothing more than a statement that
he stands upon his right to cast upon the prosecution the burden
of proving his alleged guilt.

b. Inadmissible pleas—Such objection as that the accused, at the time
of the arraignment, is undergoing a sentence of a general court-
martial ; or that, owing to the long delay in bringing him to trial, he
is unable to disprove the charge or to defend himself; or that his
accuser was actuated by malice or is a person of bad character; or
that he was released from arrest upon the charges, are not proper sub-
jects for special pleas, however much they may constitute grounds
for a continuance, or affect the questions of the truth or falsity of
the charge, or of the measure of punishment. The same is true in
general as to objections that are solely matters of defense under the
general issue. - (Winthrop.)

65. COURTS-MARTIAL—PROCEDURE—Pleas—Plea to the jurisdiction.—
This plea may be based on an absence of any of the conditions stated
in 7. An objection to which a plea to the jurisdiction is applicable
can not be waived and may be asserted at any time.

66. COURTS-MARTIAL—PROCEDURE—Pleas—Pleas in abatement.—A
plea in abatement is one that operates merely to delay the trial and
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is based upon some objection to a charge or specification in matters
of form only; such as an objection to the specification as inartificial,
indefinite, or redundant; or as misnaming the accused; or_as contain-
ing insufficient allegations of time or place.

If the plea is sustained, the court will, according to circumstances,
either direct that the specification be stricken out and disregarded or
‘permit the specification to be amended so as to obviate the-objection:
In the latter event an application of the defense for a reasonable
continuance should be granted unless it is obvious that a denial of the
application will not injuriously affect the substantial rights of the
. accused.

67. COURTS—MARTIAL—PROCEDURE—Pleas—Pleas in bar of tridl;
statate of limitations—Exemption from liability to be tried or punished
by a court-martial for all but a few crimes or offenses may be claimed
after two (or three) years with certain limitations. See A. W. 39,
App. 1, and notes thereunder.

The period of limitation beging to run on the date of the commis-
sion of the offense. Absence without leave (A. W. 61); desertion
(A. W. 58) ; and fraudulent enlistment (A. W. 54) are not continu-
ing offenses and are committed, respectively, on the date the person
so absents himself, or deserts, or first receives pay or allowances
under the enlistment.

In applying this statute the court will be guided by the crime or
offense as described in the specification, and not by the Article of War
stated in the .charge under which the specification is placed. Thus,
where an offense properly chargeable under A, W. 93 is erroneously
charged under A. W. 96, the limitation is three instead of two years.

If it appears from the charges themselves that the statute has run
against an offense charged or (in the case of a continuing offense),-
a part of an offense charged, the court may bring the matter to the
attention of the accused and advise him (through the president, or
the law member, if the president so directs) of his right to plead the
statute. This action should, as a rule, be taken at the time of
arraignment.

With respect to pleading this st‘ttute in bar of pumshment see
78a (Statute of limitations).

The burden is not on the defense to show that neither absence nor
other impediment prevents the accused from claiming exemption
under A. W. 39. For example, if it appears from the charges in a
peace-time desertion case that more than three years have elapsed
between the date of the commission of the offense and the date of
arraignment, the plea should be sustained, unless the prosecution
shows by a preponderance of evidence that-the statute does not apply



1 69 COURTS-MARTIAL-—PROCEDURE 53

owing to the existence of periods which under the second proviso
of A. W. 39 are to be excluded in computing the three years.

68. COURTS-MARTIAL-—PROCEDURE—Pleas—Pleas in bar of trial;
former trial—No person shall, without his consent, be tried a second
time for the same offense; but no proceeding in which an accused
has been found guilty by a court-martial upon any charge or speci-
fication shall be held to be a trial in the sense of this article until
the reviewing and, if there be one, the confirming authority, shall
have taken final action upon the case. (A.W.40.)

A person has not been “tried” in the sense of A. W. 40 if the pro-
ceedings were void for any reason, such as a lack of jurisdiction to
try the person or the offense.

The same acts constituting a crime against the United States can
not, after acquittal or conviction of the accused in a civil or military
court deriving its authority from the United States, be made the
basis of a second trial of the accused for that crime in the same or
in another such court without his consent. The: civil courts in the
Territories and in Puerto Rico, the Canal Zone, and the Philippine
Islands, as well as the district and other courts of the United States,
derive their authority from the United States. The same acts when
committed in a State may constitute two distinct offenses, one against
the United States and the other against the State. In such a case
trial for either does not bar trial for the other. ;

In general, once a person is tried in the sense of A. W. 40 for an
offense, he can not without his consent be tried for another offense if
either offense is necessarily included in the other. Thus, a trial for
manslaughter may be pleaded in bar of trial for the same homicide
charged as murder, and the trial of an enlisted man for absence with-
out leave (A. W. 61) bars trial for the same absence charged as de-
sertion and vice versa if the same enlistment is involved in both
cases. Thus, when a soldier deserts and reenlists, trial for absence
without leave or desertion from the second enlistment does not bar
trial for desertion from the first enlistment although the same period
of time may in part be involved in both cases.

Subject to the rules as to documentary evidence, including the
rules as to the use of copies, proof of former trial by court-martial
and. civil court may be, respectively, by the order publishing the case
(or by the record of trial if no order was published or the order is
not sufficiently explicit), and by the indictment and record of con-
viction or acquittal.

69. COURTS-MARTIAL—PROCEDURE—Pleas—Miscellaneous pleas in
bar of trial—a. Pardon—A pardon is an act of the President which
exempts the individual on whom it is bestowed from the punishment
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the law inflicts for a crime he has committed. A pardon may be
pleaded in bar of trial. The usual rules as to documentary evidence
apply to a written pardon, whether in the nature of an individual
pardon, or of a general amnesty, or the like. If the document is not
sufficiently explicit to determine whether or not the plea should be
sustained, other evidence must be introduced to fill the gap. In the
case of a constructive pardon, facts and circumstances constltutmg
such pardon must be proved.

b. Oonstructive Condonation of Desertion.—An unconditional res-
toration to duty without trial by an authority competent to order
trial may be pleaded in bar of trial for the desertion to Whlch such
restoration relates. :

¢. Former Pumishment.—Punishment under the 104th Artlcle of
War may be pleaded in bar of trial. Such punishment, however,
does not bar trial for another crime or offense growing out of the
same act or omission. For instance, punishment under A. W. 104 for
reckless driving would not bar trial for manslaughter where the
reckless driving caused a death.

d. Promised Immunity.—See 120d (Testimony of accomphces)

70. COURTS-MARTIAL—PROCEDURE—Pleas—Pleas to the . general
issue.—These pleas include the following: Guilty, not guilty; and
pleas corresponding to permissible findings. See 78 (Findings).
Should an accused enter a contradictory plea such as guilty without
criminality or guilty to a charge after pleading not guilty to all
specifications thereunder, such contradictory plea will be regarded
as a plea of not guilty.

The court shall proceed to trial and ]udument as if he had pleaded
not guilty when an accused fails or refuses to plead or answers for-
eign to the purpose. (A.W.21.) See 63 in this connection.

A plea of guilty does not exclude the taking of evidence, and in
the event that there be aggravating or extenuating circumstances not
clearly shown by the specification and plea, any available and admis-
sible evidence as to such circumstances should be introduced.

Whenever it appears to the court that a plea of guilty may have
been entered improvidently or through lack of understanding of its
meaning and effect, or whenever an accused, after a plea of guilty,
makes a statement to the court, in his testimony or otherwise, incon-
sistent with the plea, the president or the law member, if so directed
by the president, will make such explanation and statement to the
accused as the occasion requires. If, after such explanation and
" statement, it appears to the court that the accused in fact entered the
plea improvidently or through lack of understanding of its meaning
and effect, or if after such explanation and statement the accused
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does not voluntarily withdraw his inconsistent statement, the court
will proceed to trial and judgment as if he had pleaded not guilty.
(A. W. 21.) Occasion for making such explanation and statement
frequently arises in the ordinary desertion case, where the accused,
after pleading guilty, testifies or states in effect that throughout his
unauthorized absence he had the intention of returning.

71. COURTS-MARTIAL—PROCEDURE—Moetiens—o¢. General. — Three
motions are discussed below, but others may be made for the purpose
of making a request or of raising an objection or an interlocutory
question. If a motion amounts in substance to an application for a
continuance, or to a challenge, plea, or other matter for which a
procedure is provided, such motion will be regarded as such applica-
tion, challenge, plea, or other matter. A motion to elect—that is, a
motion that the prosecution be required to elect upon which of two or
more charges or specifications it will proceed—will not be granted.
A motion should briefly and clearly set forth the nature of and the
grounds for the request, objection, or question it is intended to make
or raise. A motion admits nothing either as to the jurisdiction of the
court or the merits of the case.

b. Motien to sever—A motion to sever is a motion by one of two or
more joint accused to be tried separately from the other or others.
It will regularly be made at the arraignment. The motion should
be granted if good cause is shown; but in cases where the essence
of the offense is combination between the parties—conspiracy, for
instance—the court may properly be more exacting than in other
cases with respect to the question whether the facts shown in support
of the motion constitute a good cause. The more common grounds
of this motion are that the mover desires to avail himself on his
trial of the testimony of one or more of his coaccused, or of the
t«aqtlmony of the wife of one; or that a defense of the other accused
is antagonistic to his own; or that the evidence as to them will in
some manner prejudice his defense (Winthrop.) ,

If the motion is granted, the court will first decide as to which
accused the court will proceed to trial, and will then direct an
appropriate amendment of the charges. For instance, if after
severance the trial of B is directed in a case where A and B are
charged with an offense, the specification should be amended so as to
allege in effect either that B committed the offense or that B com-
mitted the offense jointly with A. The amendment should be for-
mally made as a part of the proceedings, no actual alteration being
made in the charge sheet itself. For an example see form of record,
App. 6. Where, as a result of action on a motion to sever, trial of
one or more accused is deferred, the facts will be reported at once to

524654°—43—5
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the appointing authority by the trial judge advocdite in order that
such authority may take appropriate action with a view to the trial
of such accused by another court, or other disposition of the charges
as to such accused. :

¢. Motion to strike out.—By this motion the accused may object to the
sufficiency of a specification on the ground that it does not state any
crime or offense; or that, because of some other substantial defect,
the accused is actually prevented from making a proper plea or
defense—for example, that it does not fairly apprise the accused of
the offense intended to be charged.

Ordinarily this motion should be made upon arraignment. If sus-
tained the court will direct that the specification be stricken out and
disregarded. See 64a (General matters as to pleas), 72 (Nolle
prosequi), and 78 (Action on defective specification).

d. Motion for findings of not guilty—At the close of the case for the
prosecution and before the opening -of the case for the defense the
court may, on motion of the defense for findings of not guilty, con-
sider whether the evidence before the court is legally sufficient to sup-
port a finding of guilty as to each specification designated in the
motion. The court in its discretion may require that the motion
specifically indicate wherein the evidence is legally insufficient. The
court will determine the matter as an interlocutory question. (See
51.) If there be any substantial evidence which, together with all
reasonable inferences therefrom and all applicable presumptions,
fairly tends to establish every essential element of an offense charged
or included in any specification to which the motion is directed, the
motion as to such specification will not be granted. The court in its
discretion may defer action on any such. motion as to any specifica-
tion and permit or require the trial judge advocate to reopen the case
for the prosecution and produce any available evidence. If the
motion is sustained as to any specification the court will forthwith
enter a finding of not guilty of such specification and where necessary
of the proper charge.

72. COURTS-MARTIAL—PROCEDURE—Nolle Prosequi.—A nolle pros-
equi is a declaration of record by the prosecution to the effect that
by direction of the appointing authority the prosecution withdraws
a certain specification, or a certain specification and charge, and will
not pursue the same further at the present trial. A mnolle prosequi
will be entered enly when directed by the appointing authority, who
may give such direction either on his own initiative or on application
duly made to him. In a joint case he may limit the direction to one
or more of the accused.

Proper grounds for such direction include: Substantial defect in
the specification; insufficiency of available evidence t6 prove the
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specification; and the fact that it is proposed to use one of the
accused as a witness.

A nolle prosequi is not in itself equivalent to an acquittal or to a
grant of pardon and is not a ground of objection or of defense in a
subsequent trial. It may be entered either before or after arraign-
ment and plea. : ,

As to withdrawal of charges, see 5 (Appointing authorities).

78. COURTS-MARTIAL—PROCEDURE—Action on Defective Specifica-
tion.—If a specification, while defective, is nevertheless sufficient fairly
to apprise the accused of the offense intended to be charged, the
court upon the defect being brought to its attention will, according
to circumstances, direct the specification to be stricken out and dis-
regarded, or continue the case to allow the trial judge advocate to
apply to the convening authority for directions as to further pro-
ceedings in the case, or permit the specification to be so amended as
to cure such defect, and continue the case for such time as in the
opinion of the court may suffice to enable the accused properly to
prepare his defense in view of the amendment. The court may pro-
ceed immediately with the trial upon such amendment being made,
if it clearly appears from all the circumstances before the court
that the accused hag not in fact been misled in the preparation of
his defense and that a continuance is not necessary for the protection
of his substantial rights. See in this connection 64¢ (General mat-
ters as to pleas). )
~ 74. COURTS-MARTIAL—PROCEDURE—Action Where Evidence Indicates
an Offense Not Charged.—If at any time during the trial it becomes
manifest to the court that the available evidence as to any specifi-
cation is not legally sufficient to sustain a finding of guilty thereof
or of any lesser included offense thereunder, but that there is sub-
stantial evidence, either before the court or offered, tending to prove
the guilt of the accused of some other offense not alleged in any
specification before the court, the court may, in its discretion, either
suspend trial pending action on an application by the trial judge
advocate to the appointing authority for directions in the matter
or proceed with the trial. In the latter event a report of the matter
may properly be made to the appointing authority after the con-
clusion of the trial. .

Instances of occasions for applying this rule would be where in a
trial for the larceny of a watch the proof shows that the article
taken was a compass; and where in a trial for the wrongful sale of
property (A. W. 84) the proof shows that the accused negligently
lost the property.




CHAPTER XIV

COURTS-MARTIAL—PROCEDURE
. (Continued)
INTRODUCTION OF EVIDENCE

75. COURTS-MARTIAL—PROCEDURE—Introduction of Evidence.—a.
General dauties, efc., of court—Where proffered evidence would be ex-
cluded on objection, the court may, and as a rule should, bring the
matter to the attention of any party entitled, but failing, to object;
except where such failure amounts to a waiver. See 126 (Waivers).
Such action is particularly called for when improper questions are
asked by a member of the court, or when improper testimony is elic-
ited by questions of a member or of the court, the reasons for this -
being the natural hesitancy of the parties themselves to object to a
question asked by a member of the court, and the weight likely to be
given to testimony elicited through questions by the court or by a
member. In the interest of justice a court may always of its own
motion exclude inadmissible evidence.

Rules of evidence are stated in 110-126 (Rules of evidence), and in
various special connections throughout this manual; for example,
in 180 (Desertion).

The court is not obliged to content itself with the evidence adduced
by the parties. Where such evidence appears to be insufficient for a
proper determination of any issue or matter before it, the court may
and ordinarily should, take appropriate action with a view to
obtaining such available additional evidence as is necessary or advis-
able for such determination. The court may, for instance, require
the trial judge advocate to recall a witness, to summon new witnesses,
or to make investigation or inquiry along certain lines with a view
to discovering and producing additional evidence.

If at any time before the court announces an acquittal or imposes
a sentence it appears to the court for any reason that additional evi-
dence with respect to the accused’s mental responsibility for an offense
- charged should be obtained in the interest of justice, the court will
call for such additional evidence. The court may adjourn pending
action on a request made by it to proper authority that the accused be
examined by one or more medical officers and that such officer or
officers be made available as witnesses. See 85¢ (Suspected insan-
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ity) in this connection. A request, suggestion, or motion that addi-
tional evidence be called for by the court as contemplated herein may
be made by any one of the personnel of the court, prosecution, or
defense. The court may, in its discretion, give priority to evidence
on such issue and may determine as an interlocutory question whether
or not the accused was mentally responsible at the time of the com-
mission of the alleged offense. See T8z (Reasonable doubt). If
the court determines that the accused was not mentally responsible,
it will forthwith enter a finding of not guilty as to the proper speci-
fication. Such priority should be given where the evidence on the
matters set forth in the specification is voluminous or expensive to
obtain and has little or no bearing on the issue of mental responsi-
bility for such matters.

The court, in its discretion, may direct that a document although
excluded as not admissible in evidence, be marked for 1dent1ﬁcat10n
and appended to the record for the consideration of the reviewing
authority, and will so direct on request of the party offering the
document.

* Where a document, which must or should be returned to the source
from which it was obtained (e. g., an original record), is received in
evidence or marked for identification, a suitable copy or extract copy
thereof, certified as such by the trial judge advocate, will be substi-
tuted for such document so as to permit of such return.

The court may in its discretion (through the president, or the law
member if the president so directs) explain to the accused his right
as to each specification, to remain silent, or to testify as a witness
(see 1204 and 121d), or to make an unsworn statement (see 76).
Such explanation should be made if the court has any doubt that the
accused fully understands his rights in the premises. The explana-
tion is usually made after the prosecution has rested.

The court should protect every witness from insulting or improper
questions, harsh or insulting treatment, and unnecessary inquiry into
his private affairs. The court should also forbid any question which
appears to be intended merely to annoy a witness or which, though
otherwise proper, is needlessly offensive in form.

6. General duties, ete., of irial judge advocate—As to preparation f01
trial, attendance of witnesses, sending out interrogatories for deposi-
tions, and swearing of witnesses, see 41, 97, 98, and 95, respectively.

After the pleas the trial judge advocate will, to the extent required
by the court, read the parts of this manual or of authoritative mili-
tary precedents (see 128) that are pertinent to the definition, proof,
and defense of the offenses charged.

He may make an opening statement—that is, a brief statement of
the issues to be tried and what he expects to prove—but will avoid
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including or suggesting matters as to which no admissible evidence is
available or mtended to be offered. Ordinarily such a statement is
made only immediately before the introduction of evidence for the
prosecution, but in exceptional cases the court may, in its discretion,
permit like statements to be made at later stages of the proceedings.

On behalf of the prosecution he conducts the direct and redirect
examination of the witnesses for the prosecution and the cross and
recross examination of the witnesses for the defense. He will, unless
the court otherwise directs, conduct the direct and redirect examina-
tion of witnesses for the court.

¢. General duties, etc., of counsel.—He may make an opening statement
for the defense similar to that indicated in 756. This statement is-
ordinarily made just after the prosecution has rested or immediately
following the opening statement of the trial judge advocate; but in
exceptional cases the court may, in its discretion, permit it or other
like statements to be made at a later stage or other stages of the
proceedings.

On behalf of the defense he conducts the dlrect and redirect exami-
nation of the witnesses for the defense and the cross and recross
examination of the witnesses for the prosecution and of the Wltnesses
for the court.

As to preparation for, trlal attendance of witnesses, and submission
of interrogatories for deposmons, see 45, 97, and 98, respectively.



CHAPTER XV
COURTS-MARTIAL—PROCEDURE
(Continued)

STATEMENTS — ARGUMENTS — FINDINGS —DATA AS TO SERVICE,
ETC.; EVIDENCE OF PREVIOUS CONVICTIONS; EVIDENCE OF
FORMER DISCHARGES; EVIDENCE OF FORMER PUNISHMENT—
SENTENCE—ANNOUNCING SENTENCE; MATTERS OF AND REC-
OMMENDATIONS TO CLEMENCY; ADJOURNMENT _

76. COURTS-MARTIAL — PROCEDURE — Statements. — The accused,
whether he has testified or not, may make an unsworn statement to
the court in denial, explanation, or extenuation’ of the offenses
charged, but this right does not permit the filing of the accused’s
own affidavit. This statement is not evidence, and the accused can
not be cross-examined upon it, but the prosecution may rebut state-
ments of fact therein by evidence. Such consideration will be given
the staterment as the court deems warranted. '

The statement may be oral or in writing, or both; and may be
made by the accused, by counsel, or by both. A written statement
should be signed, and is ordinarily read to the court by the accused
or by counsel.

The statement should not include what is properly argument, but
ordinarily the court will not check a statement on that ground if
it is being made orally and personally by an accused.

If the statement made by an accused himself includes admissions
or confessions, they may be considered as evidence in the case, but in
a joint trial the statement by one accused is not evidence against
his coaccused. If a statement made by either accused or counsel is
inconsistent with a plea of guilty or indicates that such plea may
have been entered improvidently or through lack of understanding
of its meaning and effect, appropriate action will be taken by the
court. See 70 (Pleas to the general issue).

77. COURTS-MARTIAL—PROCEDURE—Arguments.—A fter both sides
have rested, arguments may be made to the court by the trial judge
advocate, the accused, and his counsel. The trial judge advocate
has the right to make the opening argument, and if any argument
is made on behalf of the defense, the closing argument. Argu-
ments throughout the trial may be oral, in writing, or both, except
where the court.requires an argument to be reduced to writing.

61
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See 41d and 45b. Arguments in writing will ordinarily be read to
the court by the party who submits them. The last subparagraph
of 76 applies equally to arguments.

The failure of an accused to take the stand must not be commented
upon; but if he testifies and if he fails in such testimony to deny
or explain specific facts of an incriminating nature that the evidence
of the prosecution tends to establish against him, such failure may
be commented upon. Where, however, an accused is on trial for
a number of offenses and taking the stand in his own defense testi
fies to one or more of them only, no comment can be made on his
failure to testify as to the others.

Refusal of a witness to answer a proper question may be com-
mented upon.

As to permissible comments on the fact that one witness testified
after hearing another, see 121¢ ( Examination of witnesses).

After the arguments and before the court closes for the findings,
both sides should be asked whether they have anything further to
offer.

78. COURTS-MARTIAL—PROCEDURE—Findings.—a. General. — Basis
of Findings—Only matters properly before the court as a whole
may be considered. A member should not, for instance, be in-
fluenced by any knowledge of the acts, character, or service of the
accused not based on the evidence or other proper matter before
the court; or by any opinions not properly in evidence; or by mo-
tives of “partiality, favor, or affection.” See in this connection 76
(Statements) and 77 (Arguments). Matters as to which comment in
argument is prohibited can not be considered. ;

A member is, however, expected to utilize his common sense, and
his knowledge of human nature and of the ways of the world in
weighing the evidence. In the light of all the circumstances of the
case he should consider the inherent probability or improbability of
the evidence, and with this in mind may properly believe one
witness and disbelieve several witnesses whose testimony is in con-
flict with that of the one. See in this connection 124 (Credibility
of witnesses) and 114e (Confessions).

Reasonable Doubt.—In order to convict of an offense the court
must be satisfied, beyond a reasonable doubt, that the accused is
guilty thereof. By “reasonable doubt” is intended not fanciful or
ingenious doubt or conjecture but substantial, honest, conscientious
doubt suggested by the material evidence, or lack of it, in the case.
It is an honest, substantial misgiving, generated by insufficiency of
proof. It is not a captious doubt, nor a doubt suggested by the in-
genuity of counsel or court and unwarranted by the testimony; nor
a doubt born of a-merciful inclination to permit the defendant to
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escape conviction; nor a doubt prompted by sympathy for him or
those connected with him. The meaning of the rule is that the
proof must be such as to exclude not every hypothesis or possibility
of innocence but any fair and rational hypothesis except that of
guilt; what is required being not an absolute or mathematical but
a moral certainty. A court-martial which acquits because, upon the
evidence, the accused may possibly be innocent falls as far short of
appreciating the proper amount of proof required in a criminal
trial as does a court which convicts on a mere probablhty that the
accused is guilty. (See Winthrop.)

The rule as to reasonable doubt extends to every element of the
offense. Thus, if; in a trial for assault with intent to kill, a reason-
able doubt exists as to such intent, the accused can not properly be-
convicted as.charged, although he might be convicted of the lesser
included offense of assault. Prima facie proof of an element of an
offense does not preclude the existence of a reasonable doubt with
respect to such element. The court may decide, for instance, that
the prima facie evidence presented does not.outweigh the presump-
tion of innocence.

Where a reasonable doubt exists as to the mental responsibility of
an accused for an offense charged, the accused can not legally be
convicted of that offense. A person is not mentally responsible for
.an offense unless he was at the time so far free from mental defect,
disease, or derangement as to be able concerning the particular acts
charged both. to dlstlngmsh right from wrong and to adhere to
the right.

A reasonable doubt may arise from the insufficiency of circumstan-
tial evidence, and such insufficiency may be with respect either to the
evidence of the circumstances themselves or to the strength of the
inference from them.

Reasons for Findings; Dwulgmg or Disclosing Findings, etc—No
finding should include any indication of the reasons for making it.
For the information of the reviewing authority, but not as a part of
a finding, the court may formulate for inclusion in the record a
statement of the reasons which led to a finding, and a statement of
the weight given to certain evidence. A proper occasion for such
action would be when the court finds an accused not guilty because
of a doubt as to his sanity.

- See A. W. 19 as to dlvulgmg findings, and as to d1sc10s1ng or
discovering the vote or opinion of a member upon the findings. .
~Acquittal; Statute of Limitations—Whenever the court has ac-
quitted the accused upon all specifications and charges, the court
shall at once announce such result in open court.  An acquittal aute-
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matically results from findings of not guilty of all charges and
specifications,

If by exceptions and substitutions the accused is found guilty of an
offense against ‘which it appears that the statute of limitations (A. W.
39) has run, the court may advise the accused in open court of his
right to plead the statute in bar of punishment if he so desires. If
the accused does plead the statute, the matter will be determined in
substantially the same manner as provided for the determination of
a plea of the statute in bar of trial.

b. Findings as to the charges.—Permissible findings include guilty;
not guilty ; not guilty, but guilty of a violation of the Article
of War.

An attempt should be found as a violation of A. W. 96, unless the
attempt is included in the express terms of some other article.

The finding of the charge as to any specification should be sup-
ported by, and not be inconsistent with, the finding of that specifica-
tion. Thus, where two specifications of desertion are under one
charge and the accused is found guilty of the first specification, but
guilty of absence without leave only as to the second specification,
the finding should be: Of the Charge: As to Specification 1: Guilty.
As to Specification 2: Not guilty, but guilty of a violation of the
61st Article of War. A finding of guilty of one specification ap-
propriate to its charge requires a finding of guilty of the charge;
but a finding of not guilty of another such specification under that
charge does not require any finding of the charge as to it. Thus,
upon finding an accused guilty of one of the two specifications under

a proper charge, and not guilty of the other, the finding of the
charge should be simply guilty.

¢. Findings as to the specifications.—General. — Permissible findings in-
clude guilty; not guilty; guilty with exceptions, with or without
substitutions, and not guilty of the exceptions and guilty of any
substitutions as stated below.

The finding should be consistent with ‘itself. For instance, a find-
ing of guilty without criminality should not be made.

Any different findings as to two or more joint accused should be
consistent with one another. For instance, where one of two joint
accused is found not guilty and the other is found guilty, the name
of the former as well as the words indicating a joint offense should
be eliminated from the specification by the finding as to the latter.
Where, however, three or more accused are involved, it is sufficient
if the finding as to each accused clearly appears from reading the
record of all the findings together.

Exceptions and Substitutions—One or more words or figures may
* be excepted- and, where necessary, others substituted, provided the
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facts as so found constitute an offense by an accused which is punish-
able by the court, and provided that such action does not change
the nature or identity of any offense charged in the specification or
increase the amount of punishment that might be imposed for any
such offense. The substitution of a new date or place may, but does

not necessarily, change the nature or identity of an offense. '

Lesser Included Offense—If the evidence fails to prove the oﬂ'ense
charged but does prove the commission of a lesser offense necessarily .
included in that charged, the court may by its findings except appro-
priate words, ete., of the specification, and, if necessary, substitute

others instead, ﬁndlng the accused not gu1lty of the excepted matter
but guilty of the substituted matter. A famlhar instance is a finding
of guilty of absence without leave under a charge of desertlon
Such a finding may be thus worded when the specification is in the
usual form: Of the specification: Guilty except the words “desert”
and “in desertion,” substituting therefor, respectively, the words
“absent himself without leave from” and “without leave,” of the
excepted words not guilty, of the substituted words guilty.

In the discussion of certain offenses in 127-152 (Punitive articles)
some of the included offenses are stated.

d. Procedure.—~The court sits in closed session during deliberation
on the findings. Deliberation may properly include full and free
discussion as to the merits of the case. The influence of superiority
in rank should not be employed in any manner in an attempt to
control the independence of members in the exercise of their judg-
ment.

Voting is by secret written ballot (A. W. 31) and is obhgatory A
finding of not guilty results as to any specification or charge if no
other valid finding is reached thereon; but a court may reconsider
any finding at any time before the same has been announced or the
court has opened to receive evidence of previous convictions. The
order in which several charges and specifications are to be voted
upon will be determined by the president, subject to the control of
the court, except that all the specifications under a charge shall
precede that charge..  See A. W. 43 as to the number of votes required
and A. W. 31 as to counting and checking votes and announcing the
result of the ballot. If in computing the number of votes required a
fraction results such fraction will be counted as one; thus where five
members are to vote a requirement that two-thirds concur is not met
if less than four concur.’

79. COURTS-MARTIAL—PROCEDURE—Data as to Service, eic.; Evi-
dence of Previous Convictions; Evidence of Former Discharges; Evidence of
Former Punishment.—a. General—In the event of conviction of an ac-
cused the court will open for the purpose of receiving as evidence
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such data as to his age, pay, and service as may be shown on the first
page of the charge sheet, and of giving the trial judge advocate an
opportunity to introduce evidence of the accused’s previous convie-
tions by court-martial.

This evidence, and any evidence of the accused’s former discharges
(79d), and any evidence of former punishment under A. W. 104
(79¢), is for consideration by the court in fixing the kind and amount
~of punishment. See in this connection 102-104 (Punishments).

A written stipulation containing the pertinent data as to service
and previous convictions may be accepted by the court.

b. Data as to service, etc.—If the defense objects to such data as being
inaccurate or incomplete in a specified material particular, or as con-
taining certain specified objectionable matter, the court may either
sustain the objection without further inquiry or proceed to determine
the issue. Objections not asserted may be regarded as waived.

¢. Evidence of previous convictions—Such evidence is not limited to
evidence relating to offenses similar to the one of which the accused
stands convicted or to the evidence referred with the charges. Such
evidence must, however, relate to offenses committed during a current
enlistment, appointment, or other engagement or obligation for serv-
ice of the accused, and in the case of an enlisted man during the one
year, and in the case of others during the three years next preceding
the commission of any offense charged. In computing the one or -
three years, as the case may be, periods of unauthorized absences as
shown by the findings in the case or by the evidence of prewous
convictions should be excluded

In the case of a general prisoner, whether the sentence of dishon-
orable discharge was suspended or not, the rules as to an enlisted
man apply, except that the evidence of previous convictions should be
limited to evidence of offenses committed during his status as a
general prisoner.

Unless the accused has been tried for an offense in the sense of
A. W. 40, evidence as to such offense is not admissible as evidence of
a previous conviction. See 68 (Former trial).

As to documentary evidence of previous convictions, see the last
subparagraph of 68 (Former trial). The accused’s service record or
an admissible copy or extract copy thereof may also be used. The
accused may, of course, object on proper grounds to the introduction
of any offered evidence of previous convictions. If he does, action
as indicated in 795 will be taken. Any objection not asserted may
be regarded as waived. In the absence of objection an offense may be
regarded as having been committed during the required perlods unless
the contrary appears.

d. Evidence of former dzscharges.—The accused may introduce evi-
dence of the character given him on any former discharges from
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the military service, subject to the right of the prosecution to intro-
duce in rebuttal evidence of the character given the accused on other
former discharges from such service:

e. Evidence of former punishment.—The fact that disciplinary punish-
ment under A. W. 104 has been enforced may be shown by the
accused upon his trial for a crime or offense growing out of the same
act or omission for which such punishment under A. W. 104 was
imposed and enforced. (A.W.104.)

80. COURTS-MARTIAL—PROCEDURE—Sentence.—a. General. — Basis
for Determining.—To the extent that punishment is discretionary, the
sentence should provide for a legal, appropriate, and adequate pun-
ishment. See 102-104 (Punishments). In the exercise of any dis-
cretion the court may have in fixing the punishment, it should con-
sider, among other factors, the character of the accused as given on
former discharges, the number and character of the previous con-
victions, the circumstances extenuating or aggravating the offense
itself, or any collateral feature thereof made material by the limita-
tions on punishment. The members should bear in mind that the
punishment imposed must be justified by the necessities of justice and
discipline. See in this connection 78z (Basis of findings); 79«
(Evidence of former punishment) ; and 111 (Evidence in extenuation).
Comments. with respect to matters proper for consideration in fixing
the punishment are made in-other connections. For examples, see
126¢ and 139a. '

In deliberating upon the sentence the court will consider only such
evidence of previous convictions as relate to offenses committed in the
case of an enlisted man or general prisoner during the one year, and
in the case of others during the three years next preceding the com-
mission of any offense of which the accused has been found guilty by
the court.

The imposition by courts-martial of inadequate sentences upon
officers and others convicted of crimes which are punishable by the
civil courts would tend to bring the Army, as to its respect for the
criminal laws of the land, into disrepute.

If the accused is found guilty of two or more offenses constituting
different aspects of the same act or omission, the court should impose
punishment only with reference to the act or omission in its most
Important aspect.

- Miscellaneous—Forms of sentences are given in App. 9. See
A W.19as to d1vu1g1n0' the sentence and as to disclosing or discover-
ing the vote or opinion of a member upon the sentence.

For the information of the reviewing authority a court-martial
may formulate for inclusion in the record a brief statement of the
reasons for the sentence.



68 : MANUAL FOR COURTS-MARTIAL, U. S. ARMY .600

b. Procedure~—The court sits in closed session during deliberation on
the sentence. Deliberation. may properly include full and free dis-
cussion. The influence of superiority in rank should not be employed
in any manner in an attempt to control the independence of members
in the exercise of their judgment.

Voting is by secret written ballot (A. W. 31) and is obligatory on
each member regardless of his vote as to the findings. It is the duty
of each member to vote for a proper sentence for the offensé or
offenses of which the accused has been found guilty, without regard
to his opinion or vote as to the guilt or innocence of the accused.
See A. W. 43 as to the number of votes required, and A. W. 31 as
to counting and checking votes and announcing the result of the
ballot. If in computing the number of votes required a fraction
results, such fraction will be counted as one; thus where six members
are to vote, a requirement that three-fourths concur is not met unless

‘five concur. Any sentence, even in a case where the punishment is
mandatory, must be concurred in by the required number of members.

81. COURTS-MARTIAL—PROCEDURE—Announcing Sentence; Matters
of, and Recommendations to, Clemency; Adjournment.—When a court-
martial has sentenced an accused, the court will at once announce the
findings and sentence in open court, unless, in the court’s opinion,
good reasons exist for not making the findings and sentence public
at that time. In this latter event, the president may state in open
court that the findings and sentence are not to be announced.

After such announcement or statement, the defense may submit in
writing for attachment to the record any matters as to clemency
which it desires to have considered by the members of the court or
the reviewing authority. The rules of evidence are not applicable
to such matters.

One or more recommendations to clemency, each signed by the
members joining therein, may be submitted to the trial judge advo-
cate for forwarding with the record. Such recommendation may
inciude a recommendation for the suspension of all or part of the
sentence, including a sentence of dishonorable discharge. It should
be specific as to amount and character of clemency recommended and
as to the reasons for the recommendation.

At the conclusion of the case, the court may proceed to other busi-
ness or adjourn until a definite time or adjourn to meet at the call of
the president.

As to duty of trial judge advocate to notify the commanding officer
of the result of trial, see 415.



CHAPTER XVI
COURTS-MARTIAL—PROCEDURE
- (Continued)
SPECIAL AND SUMMARf COURTS—REVISION—REHEARINGS

82. COURTS-MARTIAL—PROCEDURE—Special and Summary Courts.—
The procedure of and before special and summary courts-martial
will, as far as practicable, be that prescribed for general courts-
martial unless otherwise stated.

A summary court will number cases serially in the order in which
they are taken up. When the accused pleads guilty a summary court
will explain to him the meaning and effect of his plea. In the absence
of a plea of guilty a summary court will thoroughly and impartially
vestigate both sides of the matter and, in any case, will see that the
" interests of both the Government and the accused are fully conserved.

If the accused does not testify or make any statement in his own
behalf the summary court will explain to the accused his rights as to
these matters.

83. COURTS-MARTIAL—PROCEDURE—Revision.—The procedure of
a general or a special court-martial when reconvened for the purpose
of revising its action or correcting its record will in general be as
indicated by the form of record of proceedings on revision. = (See
App. 6.) See A. W. 40 as to matters that can not be reconsidered.
Only the members of the court who participated in the findings and
sentence, together with the trial judge advocate and assistant trial
judge advocate, if any, will assemble and the court will meet. The
defense counsel, the accused and his individual counsel, if any, may
also be present if required by the court, but their presence is other-
wise not necessary. The trial judge advocate will read to the court
the indorsement of the reviewing authority returning the record
and directing the reconvening, or, if the record of trial by a special
court-martial has been returned to him orally, he may state briefly
to the court the views of the reviewing authority as communicated
to him. The court is then closed, considers and takes action upon
the matter before it, is opened, and adjourns. As the action so
taken is entirely corrective, a case will not be reopened by the call-
ing or recalling of witnesses or otherwise. Any modification made in
order that the record may conform to what took place at the trial is
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formally made, no actual physical change being made in the original
record. See 855 (Contents of record) and App. 6 (Form of record of
proceedings on revision).

For procedure in reconsideration of action on special pleas and
similar matters see 64a.

What has been said in respect to the procedure on revision by
general or special courts-martial will as far as applicable govern
such procedure by summary courts-martial. '

84, COURTS-MARTIAL—PROCEDURE—Rehearings.—The procedure in
general is the same as in other {rials. See in this connection 89
(Ordering rehearings), 1176 (Former testimony), and A. W. 5015,

No member of the general or special court rehearing the case
should be permitted to examine the record of the former proceedings
or any document (other than charges) referred with the charges to
the trial judge advocate except when received in evidence at the
rehearing; but such parts thereof as relate to the errors committed
at the former hearing may be examined by the law member when
necessary to enable him to decide upon the admissibility of offered
evidence or other questions of law involved, and may be read to the
court when necessary for it to decide a question of law under the .
provisions of A. W. 31.



CHAPTER XVII
COURTS-MARTIAL—RECORDS

GENERAL COURT-MARTIAL—SPECIAL AND SUMMARY COURT-
MARTIAL

85. COURTS-MARTIAL—RECORDS-—General Court-Martial.—a. General
and miscellaneous.—Each general court-martial shall keep a separate
record of its proceedings in the trial of each case brought before it.
(A.W. 33.)

The record is prepared by the trial judge advocate under the
direction of the court, but the court as a whole is responsible for it.
It is immaterial to the sufficiency of a record whether the same was
kept or written by the trial judge advocate or by a clerk or a reporter
acting under his direction. The trial judge advocate will preserve or
cause to be preserved any notes, stenographic or other, from which
the record of trial is prepared. These notes may be destroyed after
final disposition of the case under A. W. 48, 5014, or 51.

The record of the proceedings in each case should be separate,
-complete, and independent in itself both in form and in substance.

b. Contents; appendages; authentication; loss.—The record must show
all the essential jurisdictional facts, and will set forth a complete
history of the proceedings had in open court in a case, and all the
material conclusions arrived at in both open and closed sessions.
For details of contents and certain exceptions to the foregeing gen-
eral rule, see App. 6. When a record is amended in revision pro-
ceedings, the record of proceedings in revision will show specifically,
ordinarily by page and line, the part of the original record that is
changed and the change made. In a case where special pleas are
sustained to all charges and specifications, or trial for other reasons

“does not terminate in the usual way, the record will show the proceed-
ings as far as they went.

Accompanying the record and securely bound together will be the
original charge sheet and, if not used as exhibits or otherwise prop-
erly disposed of, the other papers which accompanied the charges
‘when referred for trial, including, where the trial was a rehearing
of the case, the record of the prior hearing or hearings.

Recommendations and other papers relative to clemency will be
bound into the record immediately after the exhibits. Similar action
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will be taken with respect to documents marked for identification and
not admitted in evidence. If the findings and sentence were not
announced, the trial judge advocate or assistant trial judge advocate,
or member, as the case may be, will certify after the signatures to
the record that he personally recorded such findings and sentence.
A copy of the reporter’s voucher will be attached to the record, also
any copy of the record not otherwise disposed of, and a receipt for
or (if not practicable to obtain a receipt) a certificate of delivery of
each copy furnished under 41e.

As to authenticating record, see A. W. 83 and App. 6.

When prior to action by the reviewing authority a record of trial
is lost or destroyed, a new record will, if practicable, be prepared
and will become the record of trial in the case. Such new record
will, however, only be prepared when the extant original notes or
other sources are such as to enable the preparation of a complete
and accurate record of the case. In any case of loss of a record the
trial judge advocate or other proper person will fully inform the
appointing authority as to the facts and as to the action, if any,
taken,

¢. Disposition.—The original record and accompanying papers with
proper letter of transmittal and W. D., A. G. O. Form No. 96
(G. C. M. data sheet), properly filled out, will be sent by the trial
judge advocate directly to the appointing authority or to his successor,
or, in the case of a court appointed by the President, to The Judge
Advocate General of the Army. (See A. W. 85.)

86. COURTS-MARTIAL — RECORDS — Special and Summary Courts-
Martia—Except as otherwise indicated in the form for record of trial
by special court-martial (App. 7) or elsewhere, the requirements of
85 are in general applicable to records of special courts-martial. As
to records of summary courts-martial, see App. 8.

At the conclusion of the trial of each case a summary court will
record and sign its findings and the acquittal or sentence as indicated
by the form and will transmit the record of trial and any papers
received with the charges or as evidence without letter of trans-
mittal to the appointing authority or his successor. Where the sum-
mary court is the only officer present with the command, the record
will so state, and such officer thereafter holds the record as trans-
mitted to himself as reviewing authority.



CHAPTER XVIIT

COURTS-MARTIAL—ACTION
REVIEWING AUTHORITY—CONFIRMING AUTHORITY

87. COURTS-MARTIAL-—ACTION—Reviewing Authority.—a.~ Who is re-
viewing authority.—The reviewing authority is the officer to whom the
record is transmitted as provided in 85 and 86. In his absence, how-
ever, or where the command has been otherwise changed, “the officer
commanding for the time being” (A. W. 46) is the reviewing
authority.

The “officer commanding for the time being” is the officer who
has succeeded to the command of the appointing authority by as-
signment or otherwise. For example, where, pending the review of
a case tried by a court appointed by the commander of a separate
brigade, such brigade has ceased to exist as a distinctive organization
and been merged in a division, the commander of the division is
the “officer commanding for the time being,” in the sense of A. W. 46.

The fact that, pending action on the proceedings, the accused in the
ease leaves the command of the reviewing authority, does not divest
the latter of his status as reviewing authority with respect to such
proceedings.

A reviewing authority can not delegate his functions as such to
anyone.

b. Powers and duties.—General—Approval of a sentence by the re-
viewing authority is ome of the actions which must precede the
execution thereof (A. W. 46), and such approval must be express,
an approval of the findings only, for instance, not being sufficient.
An approval of the findings and proceedings is unnecessary. KFor
powers incident to the power to approve, see A. W. 47.

Where a sentence in excess of the legal limit is divisible, such part
as is legal may be approved. Where the court lacked jurisdiction
as to some of the offenses tried by it, the proceedings as to the other
offenses tried are not invalid for that reason. Neither the reviewing
authority nor any other officer is authorized to add to the punish-
ment imposed by a court-martial. As to automatic reduction of non-
commissioned officers and privates first class consequent upon action on
certain sentences, see 103d. Upon a rehearing ne sentence in excess of
or more severe than the original sentence shall be enforced, unless the
sentence be based upon a finding of guilty of an offense not considered
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upon the merits in the original proceedings. (A. W. 501%.) Where
only so much of a finding of gullty of desertion as involves a finding of
guilty of absence without leave is approved and it appears from the
record that punishment for such absence is barred by A. W. 39, the
reviewing authority should not consider any such absence as a bas1s
of punishment, although he may disapprove the sentence and order
a rehearing. In thls connection it should be remembered that
absence without leave is not a continuing offense.

A. W. 87 vests a sound legal discretion in the reviewing authority
to the end that substantial justice may be done. The effect of a
particular error within the purview of A. W. 37 should be weighed
by him in the light of all the facts as shown by the record, and,
unless it appears tc him that the substantial rights of the accused
were injuriously affected, he should disregard the error as a basis
for holding the proceedings invalid, or for disapproving a finding
or the sentence. No finding or sentence need be disapproved solely
because a specification is defective if the facts alleged therein and
reasonably implied therefrom constitute an offense, unless it appears
from the record that the accused was in fact misled by such defect,
or that his substantial rights were in fact otherwise injuriously
affected thereby. = If through mistake or inadvertance the trial judge
‘advocate should be present during all or part of the closed session
of a court, such irregularity is not a ground for a disapproval, unless
it appears that such presence of the trial judge advocate injuriously
affected the substantial rights of an accused.

The reviewing authority will take appropriate action where it
appears from the record or otherwise that the accused may have been
insane at the time of the commission of the offense, or insane at
the time of his trial, regardless of whether any such question was
raised at the trial or of how it was determined if raised.

For action where he differs with the court with respect to its rul-
ings on special pleas and similar objections, see 64a.

The disapproval of a sentence puts an end to it as a basis of pun-
ishment, and confirmation of a disapproval is not required in any
case. A disapproval should be express. Neither an acquittal nor a
finding of “not guilty” requires approval or confirmation; and
neither should be disapproved. Such disapproval can not in any
event affect the finality of a legal acquittal or of a legal finding of
not guilty. The reviewing authority may, however, properly advise
the members of the court by letter of his nonconcurrence in an ac-
quittal or in a finding of not guilty, and the reasons for such noncon-
currence.

Reference of General Court-Martial Record -to Staff Judge Ad-
vocate or to The Judge Advocate General—See A. W. 46 for statu-
tory requirement.
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The stafl judge advocate will submit a written review of the case.
The review will include his opinion, both as to the weight of evi-
dence and any error or irregularity, and a specific recommendation
of the action to be taken together with his reasons for such opinion and
recommendation. The reviewing authority may direct his staff judge
advocate to make supplementary reviews or reports, oral or written,
and may require a more comprehensive written review. If the
reviewing authority is in doubt as to his action, he may, before act-
ing thereon, transmit the record to The Judge Advocate General with
request for advice either as to the whole case or as to any particular
matter involved in the case; and will so transmit it for advice on
the whole case before acting on it, if he has no staff judge advocate
or officer acting as such.

Revision and Correction of Record—A record of trial, which by
reason of some apparent omission, error, or other defect appears to
be substantially incomplete or incorrect, or which in the opinion
of the reviewing authority shows improper action by the court as to
- & finding or sentence, may be returned to the president of the court
(or to the summary court), directing that the court reconvene for
such action as may be appropriate. See A. 'W. 40 for matters as
to which a return of a record of trial for reconsideration is prohibited.

If a previous conviction was erroneously considered by the court,
and it is believed that the consideration of such conviction influenced
the court in its sentence, the reviewing authority may return the
record to the court to reconsider the sentence without regard to the
previous conviction.

The record of trial must speak the truth When it appears that
. any material matter has through clerical error or through inad-
vertence been omitted or erroneously stated in the record, and it is
impracticable or inconvenient to reconvene the court, the record
itself, or a copy, or a synopsis of the pertinent part thereof, may be
sent to the. officers who authenticated the record for a certificate as
to the facts with reference to such apparent omissions or erroneous
statements. The certificate will be attached to the record of trial
immediately after the original signatures authenticating it and will
become part of the record of trial. The necessary action will be
taken by the reviewing authority to the end that each accused who
was furnished a copy of the record is likewise furnished a copy of
such certificate. Such method of correction is appropriate where,
for instance, the record of a general court-martial fails to show that
the members were sworn or that the required number of members
concurred in a finding. It is, of course, understood that the certifi-
cate must correspond to the facts; for instance, if in such a case the
members were not in fact sworn, the certificate must go state.
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Miscellaneous and Adwisory Instructions~—Appropriate action
should be taken where the court has imposed an unwarranted though -
legal punishment. For example, while evidence of previous con-
victions may always be considered in determining the proper measure
of punishment, evidence of previous convictions of offenses materially
less grave than the offense or offenses for which the sentence was
adjudged is not to be regarded as in itself justifying a sentence of
maximum severity. In every case the punishment should be graded
according to the circumstances of the offense.

Dishonorable discharge, in itself a severe punishment, should be
approved only when it is clear that the accused should be separated
from the service or that he should be required to undergo a period
of reformatory discipline before he can again be permitted to serve
in an organization composed of honorable men. When the accused
is relatively young and his record, except for the offense of which he
stands convicted, is good, the reviewing authority should, in the
exercise of his sound discretion, suspend the execution of the dis-
honorable discharge, to the end that the offender may have an oppor-
tunity to redeem himself in the military service; but he should not
suspend the execution-of the dishonorable discharge in any case of
conviction of an offense involving that degree of moral turpitude
which disqualifies the accused for further military service.

The reviewing authority may properly consider as a basis for
mitigation or remission not only matters relating solely to clemency
(e. g., long confinement pending trial or the fact that an accomplice
turned State’s evidence), but any factors which properly should have
been, but apparently were not, considered by the court in fixing the
pumshment See 80a (Basis for determining sentence).

The reviewing authority may properly weigh the evidence in
determining his action. :

Ordering Ewxecution of Sentence; Mitigation; Remission; Suspen-
sions—Upon approval of a sentence the reviewing authority may,
subject to the provisions of A. W. 5014, order the execution thereof
unless confirmation (see 88) is required. The fact that a sentence in-
volves a loss of files or rank or other punishment described in 1034
does not of itself prevent the reviewing authority from-ordering
execution. :

The authority ordering-the execution of a sentence of death desig-
nates the time and place for such execution, any designation made by
the court as to such matters being disregarded.

The power to order the execution of the sentence includes the power
to mitigate or remit the whole or any part of the sentence (A. W. 50) ;
but in any case the punishment imposed by the sentence as mitigated
or remitted must be included in the sentence as imposed by the court
and should be one that the court might have imposed in the case.
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Thus a sentence as mitigated should not provide for confinement in -
excess of six months without dishonorable discharge.

To mitigate a punishment is to reduce it in quantity or quality,
the general nature of the punishment remaining the same. A sen-
tence can not be commuted except by the President or by a com-
manding general empowered by the President under A. W. 50.

A sentence imposing dishonorable discharge only can not be miti-
gated. Forfeiture of pay may be mitigated to detention of pay for
a like period, or iess. Confinement at hard labor may be mitigated
to hard labor without confinement for a like period, or less. A sen-
tence of dishonorable discharge, forfeiture of all pay and allowances
due and to become due, and confinement at hard labor for a definite
period may be mitigated to a lesser punishment, for example, to con-
finement at hard labor and a forfeiture of a specified portion, for
example, two-thirds of the soldier’s pay per month for a period not
exceeding that prescribed in the sentence, or to hard labor without
confinement for a definite period not exceeding the period prescribed
in the sentence, and forfeiture of any portion not exceeding two-
thirds of the soldier’s pay per month for a period not exceeding that
prescribed in the sentence. .

The action of a reviewing authority in approving a sentence and
simultaneously remitting a part thereof is legally equivalent to
approving only the sentence as reduced.

The authority competent to order the execution of a sentence of
dismissal of an officer, or a sentence of death, may suspend such
sentence until the pleasure of the President be known. (A. W. 51.)

The authority competent to order the execution of the sentence of
a court-martial may, at the time of the approval of such sentence,
suspend the execution, in whole or in part, of any such sentence as
does not extend to death, and may restore the person under sentence
to duty during such suspension. (A. W.52.) The réviewing author-
ity should suspend the whole of a sentence when it appears to him
that such action will promote the discipline of his command.

As to penitentiary confinement, see 90a.

Forms of Action and Related Matters—The reviewing authority
will state at the end of the record of trial in each case his decisions
and orders. This equally applies in summary court cases, even where
the reviewing authority is the officer that tried the case as summary
court. Forms of action are in App. 10. Any reprimand or admoni-
tion provided for by the sentence of a general or special court-martial
as ordered executed will be included in the action. He will sign in
his own hand the action taken by him on the proceedings, his rank,
and the fact that he is the commanding officer appearing after his
signature. So also any supplementary or corrective action pursuant
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to a holding of the board of review and The Judge Advocate General
under A. W. 501 must be signed by the reviewing authority
personally. :

Any action taken may be recalled and modified before it has been
published or the party to be affected has been duly notified of the
same. . : ‘

In a proper case the action may include an order as to the release
of the accused from arrest or confinement. In such a case steps
should be taken with a view to the prompt carrying out of the order.
~ Where in his final action on a case the reviewing authority dis-
approves a finding of desertion or a sentence based wholly or in part
on such a finding, he should indicate in his action the reasons there-
for. Such reasons assist the Finance Department in making certain
decisions relative to forfeitures and stoppages. In any case the
reasons for a disapproval may be stated.

If the sentence of a general court-martial as ordered executed
provides for confinement, the place of confinement will be designated.
See 90.

¢. Dispesition of record and related matters.—General Court-Martial.—
The record, with the decisions and orders of the reviewing authority
thereon, will be transmitted, ordinarily without letter of transmittal,
direct to The Judge Advocate General of the Army. With the record
will be forwarded the accompanying papers (see 85), six authenti-
cated copies of the order, if there be any, promulgating the result of
the trial, and two signed copies of the review of the staff judge advo-
cate. In cases involving more than one accused an additional copy of
the order of promulgation, if any, will be forwarded for each addi-
tional accused. This applies equally to cases in which the sentence
is suspended under A. W. 51, but where action by a confirming au-
thority other than the President is necessary, the record, ete., will be
transmitted to such authority. Where the order of execution is with-
held under A. W. 5015, the reviewing authority will, before forward-
ing the record, take therefrom the data necessary for drafting a
general court-martial order, and when such order is issued the same
number of copies thereof will be forwarded as in the case of an order
not so withheld. .

Special Court-Martial—The record and accompanying papers, to-
gether with a copy of the order publishing the result of the trial, will
be forwarded by indorsement to the officer exercising immediate gen-
eral court-martial jurisdiction over the command. See in this eon-
nection AR 845-125 (Service record) and 845-800 (Reports of
changes, etc.). v

Summary Court-M artial —The several records of trial by summary
courts-martial within a command shall be filed together in the office
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of the commanding officer and shall constitute the summary court
record of the command. See in this connection AR 845-125 (Service
record) and 345-800 (Reports of changes, etc.). A report of each
trial—that is, a copy of the record—will be sent to the officer exer-
cising immediate general court-martial jurisdiction over the com-
mand.

d. Orders and related matters—An order promulgatlng the result of a
trial by general or special court-martial, while not necessary to
the validity of the trial, will be issued Whether such result was an
acquittal or otherwise. For forms of orders and data to be shown
therein see App. 11 and AR 310-50. Matter unfit for publication
will be set forth only in the original order, in such copies as may
be furnished The Adjutant General, the authorities of the post or
other place where the accused is, and to the commanding officer or
other head of the place where the accused is to be confined, if con-
finement is involved.

The order will be of the date that the reviewing or confirming
authority takes final action on the case. The order will state the
date upon which the sentence was adjudged by the court.

When a rehearing is directed, neither the action of the court
at the former proceeding nor the action of the reviewing or con-
firming authority thereon will be published in orders, but the court-
martial order promulgating the final action in the case will in a
- separate paragraph publish such charges and specifications at the
former hearing as may not have been referred for rehearing, together
with the action of the court and reviewing authority thereon.

88. COURTS-MARTIAL—ACTION—Confirming Authority.—See A. W.
48 for cases where confirmation is required. The power of confirma-
tion of certain sentences in time of war conferred by that article
upon the commanding general “of the territorial department or
division” can not be exercised by the commanding general of a
corps area or Army area.

When empowered by the President so to do, the commanding
general of the Army in the field or the commanding general of the
territorial department or division may approve or confirm and
commute (but not approve or confirm without commuting), miti-
gate, or remit, and then order executed as commuted, mitigated,
or remitted, any sentence which under the Articles of War requires
the confirmation of the President before the same may be executed.
(A. W. 50.)

As to powers 1ncluded in the power to confirm, see A. W. 49.

A confirming authority will be guided by the prlnclples and pro-
visions of 87 as far as applicable.
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COURTS-MARTIAL—ACTION

(Continued)
ORDERING REHEARINGS—PLACE OF CONFINEMENT

39. COURTS-MARTIAL-—ACTION—Ordering Rehearings.—When the
President or any reviewing or confirming authority disapproves or
vacates a sentence, the execution of which has not theretofore been
duly ordered, he may authorize or direct a rehearing. Such rehear-
ing shall take place before a court composed of officers not members
of the court which first heard the case. Upon such rehearing the
accused shall not be tried for any offense of which he was found not
guilty by the first court. (See A. W. 5014.) ‘

A rehearing is not authorized where a part of the sentence has been
approved. :

Where the accused is convicted at the first trial of a lesser included
offense only, a rehearing on the offense originally charged can not
properly be ordered ; although even if convicted of the offense origi-
nally charged on such improperly ordered rehearing such conviction
may be valid as far as concerns a conviction of such lesser included
offense.

The order directing a rehearing should be made at the time of
disapproving or vacating the sentence and will ordinarily be included
in the action on such sentence.

When a rehearing is directed there will be referred with the charges
to the trial judge advocate the record of the former proceedings and
the accompanying papers which are pertinent, together with a copy of
the holding of the board of review or the review by the staff judge
advocate or such other holding or opinion as may inform him of the
errors made at the former hearing which necessitated a rehearing.

90. COURTS-MARTIAL—ACTION—Place of Confinement.—g, Penifen-
tiary.—A penitentiary may be designated as the place of confinement
for the whole period of confinement imposed by the sentence as
ordered executed, provided such period exceeds one year, and pro-
. vided also that such sentence is wholly or partly based on one or
more of the offenses listed below or was imposed by way of commu-
tation of a death sentence:

Desertion in time of war.
Repeated desertion in time of peace.
Mutiny.
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An offense involving an act or omission recognized as an of-
fense of a civil nature and made punishable by penitentiary
confinement for more than one year by some statute of the United
States of general application within the continental United
States, excepting section 289, Penal Code of the United States,
1910, or by the law of the District of Columbia, whether statutory
or common. Sodomy, being recognized as an offense by the
common law in force in the District of Columbia, is included.

A penitentiary will not be designated as the place of confinement

except as authorized above in this paragraph (90a). For limitation
*on length of penitentiary confinement, see proviso of A. W. 45.
Instructions as to the particular penitentiary to. be designated will be
issued from time to time by the War Department.

Tt is the policy of the War Department to separate, so far as prac-
ticable, general prisoners convicted of offenses punishable by peniten-
tiary confinement from general prisoners convicted of purely mili-
tary offenses or of misdemeanors in addition to purely military
offenses. -In furtherance of this policy, reviewing authorities should
designate a penitentiary as the place of confinement in every case
when such action is authorized, unless it appears that the holding of
the prisoner in association with misdemeanants and military offend-
ers will not be to the detriment of such misdemeanants and military
offenders, and that the purposes of pumshment do not demand
penitentiary confinement.

b. Disciplinary barracks; military post, eic. Sub]ect to such instruc-
tions as may be issued from time to time by the War Department,
the United States Disciplinary Barracks at Fort Leavenworth,
Kans., or one of its branches, or a military post, station, or camp,
will be designated as the place of confinement in cases where a
penitentiary is not designated.



CHAPTER XX
COURTS-MARTIAL—ACTION

(Continued)
ACTION AFTER PROMULGATION

91. COURTS-MARTIAL—ACTION—Review of Sentences of Special and
Summary Courts; Filing of Records and Reports.—The officer immediately
exercising general court-martial jurisdiction over a command has
supervisory powers over special and summary courts-martial therein.
He will cause the records or reports of trial of such courts when
forwarded to him as required by 87¢ to be examined for errors,
defects, or omissions. He may take any authorized corrective or
modifying action by him deemed necessary or desirable with respect
to the sentence, or he may bring the matter to the attention of the
authority that approved the sentence or his successor.

The office of the staff judge advocate is designated as the place
for filing records of special courts-martial and reports of trials by
summary courts-martial forwarded as required by 87c. Special
and summary court records shall be retained in the office of the staff
judge advocate until notification is received that their destruction has
been authorized under the provisions of the act of August 5, 1989 (53
Stat. 1219) or that The Judge Advocate General of the Army has
authorized their storage elsewhere.

92. COURTS-MARTIAL—ACTION—Correction of General Court-Martial
Records.—Where a record of trial by general court-martial has been
forwarded by the reviewing or confirming authority to higher
authority and an error such as is referred to in 870 (Revision and
correction of record, last subparagraph) is noted by such higher
authority, he may himself take the action which under that sub-
paragraph the reviewing or confirming authority might have taken.

93. COURTS-MARTIAL — ACTICN — Telegraphic Report of Officer’s
Case.—Immediately upon the promulgation of any sentence of court-
martial in the case of an officer involving suspension from rank and
command, confinement, restriction, reduction in lineal rank, or any
other material change in the officer’s status, the commander issuing
_the order will advise The Adjutant General, by telegraph or similar
means, of the sentence imposed as approved or mitigated and the
date of promulgation thereof.
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94. COURTS-MARTIAL—ACTION—Miscellancous Matters.—As to miti-
gation, remission, suspension, and vacating suspension, see Articles of
War 50, 52, and 53. Orders remitting the whole or any part of a
sentence, issued subsequent to the order promulgating the case, will
be published in appropriate general or special court-martial orders.

A sentence to dishonorable discharge may be suspended under
A. W. 52 for a period beyond the term of confinement but within the
current enlistment, and if the period of suspension is not specifically
indicated it will be deemed to end with the current enlistment.

Also the proper authority may vacate at any time during a soldier’s
. term of enlistment an order suspending a sentence.

Any action taken toward the suspension of the sentence of a gen-
eral or special court-martial while the sentence is being served and
any action taken toward vacating such suspensipn will be promul-
gated in a general or special court-martial order.

‘Sundry regulations relating to the execution -and remission of sen-

tences of forfeiture and confinement -are contained in AR 35-2460
(Court-martial forfeitures—enlisted men) .and AR 600-375 (Pris-
oners—general provisions). '

The authority which has designated the place of confinement, or
higher authority, may change the place of confinement of any pris- .
oner under the jurisdiction of such authority; but when a military
prison or post has been designated as the place of confinement of a

_prisoner, the place of confinement can not thereafter be changed to a
penitentiary under the same sentence.

The distribution of general and special court-martial orders is an-
nounced from time to time by the War Department.

When an officer is dismissed from the service for cowardice or
fraud, the crime, punishment, name, and place of abode of the delin-
quent shall be published in the newspapers in and about the camp
and in the State from which the offender came or where he usually
resides; and after such publication it shall be scandalous for an
officer to associate with him. (A. W. 44.) The terms “cowardice ”
and “fraud ” as employed in A. W. 44 refer mainly to the offenses
made punishable by A. W. 75 and 94. With these, however, may be
regarded as included all offenses in which fraud or cowardice-is nec-
essarily involved, though the same be not expressed in terms in the
charge or specification. The publication throughout the United
States in press dispatches of “the crime, punishment, name, and
place of abode” of the accused is a sufficient compliance with the
article. ' :



CHAPTER XXI

OATHS

OATHS IN TRIALS BY COURTS-MARTIAL—AUTHORITY TO
ADMINISTER OATHS

95. OATHS—OQaths in Trials by Courts-Martial.—In this paragraph the
word “oath” includes affirmation. Forms of oaths (except of the
oath to test competency and of the oath to charges) and other matters
" relating to oaths in trials by courts-martial are in A. W. 19 and A. W. ~
114. The form of oath to test competency and the form of oath
to charges are shown in the second subparagraph of this paragraph
(95) and App. 3, respectively. In case of affirmation the phrase
“ So help you God ” will be omitted.

The prescribed oaths must be administered in and for each case
and to each member, trial judge advocate, assistant trial judge advo- -
cate, reporter, and interpreter before he functions in the case as
such. The point in the proceedings at which each of the various
oaths is usually administered is shown in App. 6. In addition to
the prescribed oath there may be such additional ceremony or acts
as will make the oath binding on the conscience of the person taking
it. While the members and the trial judge advocate and his as-
sistants are being sworn, all persons concerned with the trial and
any spectators present will stand. When the reporter, interpreter,
or a witness is being sworn, he and the person administering the oath
"~ will stand. If either the trial judge advocate or an assistant trial
judge advocate is to testify, the oath will be administered by the other
or by the president. . The trial judge advocate will administer to a
challenged member who is to be examined under oath as to his
competency the following oath: ‘

You swear (or affirm) that you will true answer make to
questions touching your competency as a member of the court in
this case. So help you God.

96. OATHS—Authority to Administer Qaths.—Any officer or clerk of
any of the departments lawfully detailed to investigate frauds on or
attempts to defraud the Government, or any irregularity or miscon-
duct of any officer or agent of the United States, and any officer of
the Army, Navy, Marine Corps, or Coast Guard detailed to conduct
an investigation, and the recorder, and if there be none the presiding
officer, of any military, naval, or Coast Guard board appointed for

84



196 ' OATHS ' 85

such purpose, shall have authority to administer an oath to any
witness attending to testify or depose in the course of such investiga-
tion. (R.S. 183, as amended by the acts of February 18, 1911, 36 Stat.
898, and January 28, 1915, 38 Stat. 800.)

Any officer of any component of the Army of the United States on
active duty in Federal service commissioned in or assigned or detailed
to duty with the Judge Advocate General’s Department, any staff
judge advocate or acting staff judge advocate, the President of a
general or special court-martial, any summary court-martial, the trial
judge advocate or any assistant trial judge advocate of a general or
special court-martial, the president or the recorder of a court of
inquiry or of a military board, any officer designated to take a deposi-
tion, any officer detailed to conduct an investigation, and the adjutant,
assistant adjutant, or personnel adjutant of any command shall have
power to administer oaths for the purposes of the administration of
military justice and for other purposes of military administration;
and shall also have the general powers of a notary public in the
administration of oaths, the execution and acknowledgment of legal
instruments, the attestation of documents and all other forms of
notarial acts to be executed by persons subject to military law. (A.W.
114.)

A warrant officer serving as assistant adjutant of any command has
power to administer oaths for all purposes of military administration.
(Sec. 4, act of Aug. 21,1941, 55 Stat. 653.)

" Depositions.to be read in evidence before military courts, commis-
sions, courts of inquiry, or military boards, or for other use in mili-
tary administration may be taken before and authenticated by any
officer, military or civil, authorized by the laws of the United States
or by the laws of the place where the deposition is taken to administer
oaths. (A. W.26.)

In all cases in which under the laws of the United States oaths
are authorized or required to be administered, they may be adminis-
tered by notaries public duly appointed in any State, district, or
Territory of the United States, by clerks and prothonotaries of courts
of record of any such State, district, or Territory, by the deputies
of such clerks and prothonotaries and by all magistrates authorized
by the laws of or pertaining to any such State, district, or Territory
to administer oaths. (Act of July 8, 1926, 44 Stat. 830.)



CHAPTER XXII
COURTS-MARTIAL—INCIDENTAL MATTERS -

ATTENDANCE OF WITNESSES—PREPARATION OF INTERROGATORIES
AND TAKING OF DEPOSITIONS—EMPLOYMENT OF EXPERTS—
EXPENSES OF COURTS-MARTIAL—CONTEMPTS

97. COURTS-MARTIAL—INCIDENTAL MATTERS—Attendance of Wit-
nesses.—a. Preliminary, general, and miscellaneous—Every trial judge
advocate of a general or special court-martial and every summary
court-martial shall have power to issue the like process to compel
witnesses to appear and testify which courts of the United States
having criminal jurisdiction may lawfully issue, but such process
shall run to any part of the United States, its Territories, and pos-
sessions. (A. W. 22.) Such process can not be issued for the pur-
pose of compelling a witness to appear for preliminary examination.

In this paragraph (97) the term “trial judge advocate” includes
a summary court-martial uniess the context otherwise indicates.

The trial judge advocate will take timely and appropriate action
with a view to the attendance at the trial of the witnesses who are to
testify in person. He will not of his own motion take such aetion
with respect to a witness for the prosecution unless satisfied that his
testimony is material and necessary and that a deposition will, for any
reason, not properly answer the purpose, or will involve equal or
greater inconvenience or expense. Such action will be taken with re-
spect to all witnesses requested by the defense, except that where there
is reason to believe that the testimony of a witness so requested would
be immaterial or unnecessary, or that a deposition would fully answer
the purpose and involve less expense or inconvenience, the matter
may be referred for decision to the appointing authority or to the
court, according to whether the question arises before or after the
trial commences. The trial judge advocate may consent to admit
the facts expected from the testimony of a witness requested by the
. defense if the prosecution does not contest such facts or they are
unimportant. An application for the attendance of a witness may
sometimes be withdrawn if the trial judge advocate offers to enter into
a stipulation as to the testimony of such witness. In connection with
the subject of this subparagraph, see 976 (Warrant of attachment).
~ b. Civilian witnesses.—Issue, Service, and Return of Subpans.—A.
subpcena is prepared, signed, and issued in duplicate, as indicated
herein, and on the form (W. D., A. G. O. Form No. 117).
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If practicable, a subpwna will be issued at such time as will
permit service to be made or accepted, at least 24 hours before the
time the witness will have to start from home in order to comply
with the subpoena. Where a subpoena requires the witness to bring
with him a document or documents-to be used in evidence, each docu-
ment will be described in sufficient detail to enable the witness to
identify it readily.

Unless he believes that formal service is advisable, the trial judge
advocate will mail the subpeena in duplicate and a return addressed
penalty envelope to the witness with a request that he sign the
acceptance of service on one copy and return such copy in the pen-
alty envelope. Such envelope should be addressed to the trial judge
advocate of the court and not to the officer by name. The trial
judge advocate may, and ordinarily should, include with such
request a .statement to the effect that the rights of the witness
to fees and mileage W111 not be pre]uchced by a compliance with
the request.

Where formal service is or is believed to be necessary, the trial
judge advocate will take appropriate action with a view to timely
and economical service. For example, if the witness is near the
station of the trial judge advocate he or some one detailed or desig-
nated by the commanding officer of such station may serve the sub-
peena; or if the witness is mear some other military station the
duplicate subpeenas may be inclosed in a suitable letter to the com-
manding officer of that station; or the duplicate subpeenas may be in-
closed in a suitable letter to the commander of the corps aréa or
similar command within which the witness resides or may be found.
Any such commander or commanding officer will take appropriate
action with a view to the prompt service of the subpcena by the most
economical available means. Travel orders will be applied for
when necessary. Service will ordinarily be made by a person sub-
ject to military law, but may legally be made by others. Service
is made by personal delivery of one of the copies to the witness.
The other copy, with proof of service made as indicated on the
form (W. D., A. G. O. Form No. 117), will be promptly returned
to the trial judge advocate. If service can not be made, the trial
judge advocate will be promptly so informed. When use for it is
probable, a return addressed penalty envelope, addressed to the trial
judge advocate and not to the officer by name, may be sent to the
person who is to serve the subpcena.

Neglect or Refusal to Appear—See A. W. 23 down to, but ex-
cluding, the second proviso, and second subparagmph below (War-
rant of attachment).
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In order to maintain a prosecution under the part of A. W. 23
referred to, a person must not only be duly subpcenaed but be paid
or tendered fees, including fee for one day’s actual attendance, and
mileage both ways “at the rates allowed to witnesses attending the
courts of the United States.” (A. W. 23.) Whenever such action
appears to be advisable, appropriate steps will be taken by the trial
judge advocate with a view to such payment or tender at the time
of the service of the subpeena. See AR 354120, If an officer,
charged with serving a subpeena, pays the necessary fees and mileage
to a witness, taking a receipt therefor, he is entitled to reim-
bursement.

- Warrant of Attachment—In any case the trial judge advocate
may properly consult the court as to the desirability of issuing an
attachment under A. W. 22. He should consult the court before
issning a warrant of attachment for a witness desired by the defense,
if, in his opinion, the evidence desired can be obtained in another
manner, or if he is willing to admit that the witness would testify
as stated by the defense. ’

Whenever it becomes necessary to issue a warrant of attachment
(W.D., A. G. O. Form No. 119), the trial judge advocate will issue,
direct, and deliver or send it for execution to an officer designated
for the purpose by the commander of the proper corps area or other
command.

As the arrest of a person under a warrant of attachment involves
depriving him of his liberty, the authority for such action may be
inquired into by a writ of habeas corpus. For this reason the war-
rant of attachment should be accompanied by the following papers
to enable the officer to make a full return in case a writ of habeas
corpus is served upon him: A copy of the charges in the case, includ-
ing the order referring the charges for trial and copies of the orders
appointing the court-martial, each sworn to be a full and true copy
of the original by the trial judge advocate; the original subpcena,
showing proof of service of same; and an affidavit of the trial judge
advocate that the person being attached is a material witness in the
case, that such person has failed and neglected to appear although
sufficient time has elapsed for that purpose, and that no valid excuse
has been offered for such failure to appear.

In executing such process it is lawful to use only such force as
may be necessary to bring the witness before the court. Whenever
the use of force is likely to be actually required and whenever travel
or other orders are necessary, appropriate application to the proper
commander will be made by the officer who is to execute the process.

For matters relating to habeas corpus proceedings in connection
with attachments, see 153-157. :
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c. Military witnesses.—The attendance of persons in the military
service stationed at the place of meeting of the court, or so near that
no expense of transportation will be involved, will ordinarily be
obtained by informal notice served by the trial judge advocate on the
person concerned that his attendance as a witness is desired. If for
any reason formal notice is required, the trial judge advocate will
request the proper commanding officer to order the witness to attend ;
but if mileage is involved, the proper superior will be requested to
issue the necessary order. The attendance of persons on the retired
list, not assigned to active duty, should be obtained in the same
manner as in cases of civilian witnesses not in Government employ.
No travel order will be issued in such cases. If practicable, request
for the attendance of military witnesses will be so made that the
witness will have at least 24 hours’ notice before starting to attend
the meeting of the court.

98. COURTS- MARTIAL—INCIDENTAL MATTERS—Preparahon of Inter-
rogatories and Taking of Depositions.—a. Preliminary, general, and miscel-
laneous.—For statutory provisions, see A. W. 25 and 26. For use of
deposition in evidence, see 119a.

Where the name of the person whose deposition is desired is un-
known, he may be identified in the interrogatories and any accom-
panying papers by his office or position; e. g., “Commanding Officer,
Company C, 27th Infantry”; “Cashier, Commercial National Bank,
Fort Leavenwm th, Kansas.”

In this paraoraph (98), unless the context 0therw1se indicates, the
term “trial judge advocate” includes a summary court-martial,

b. Preparation of interrogatories—The party desiring a deposition
ordinarily submits to the opposite party the interrogatories he wishes
the witness to answer; but he may submit them to the court, and the
court, when it desires the deposition of a witness, may direct the trial
judge advocate to submit appropriate interrogatories to the court.
In any case all parties in interest will be given full opportunity to
submit cross-interrogatories and additional interrogatories, direct
and cross, as desired. Where the defense in a capital case submits
interrogatories, cross-interrogatories may be submitted to the same
extent as in a case not capital.

If the interrogatories and cross-interrogatories are submitted to the
court, objections on any ground known at the time will ordinarily
be vmade and passed upon at that time. A wider latitude than usual
should be allowed as to leading questions.

c. Sending out interrogatories,—All interrogatories are entered upon
the form (W. D., A. G. O. Form No. 118) as indicated by the notes
and instructions thereon. According to circumstances, and having
regard to economy, premptness, and the proper taking of the deposi-
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tion, the trial judge advocate may send the interrogatories to the
commanding officer of the military station nearest the witness; to a
responsible person, preferably one competent to administer oaths;
to a corps area, department, or other superior commander; to the
witness himself; or to The Adjutant General. According to circum-
stances the interrogatories will be accompanied by such of the follow-
ing as are advisable or necessary; a proper explanatory letter, an
addressed return penalty envelope, subpcenas in duplicate, voucher
for fees and mileage.

The return penalty envelope should be addressed to the trial judge
advocate of the court and not to the officer by name. The subpenas
will, and the voucher will not, be signed; but both subpeenas and
voucher will be. completed to the extent permitted by the known
facts, and the latter will be accompanied by the required number of
copies of the orders appointing the court.

d. Action by officer receiving interrogatories.—When interrogatories are
received by a military officer, he will take appropriate action with
a view to the prompt and economical taking of the deposition by a
competent person; the sending of the deposition to the trial judge
advocate (addressed by office, not by name) ; and the payment of the
necessary fees. Subject to limitations on hls authority, he may, for
example, send a suitable person to the residence of the witness; or
arrange by mail or otherwise for the taking of the deposition; or,
in the case of a civilian witness, subpeena him or arrange for his
attendance without subpeena.

e. Suggestions for person taking deposition.—Before a witness gives his
answers to the interrogatories they should be read and, if necessary,
explained to him, or he should be permitted to read them over in
order that his answers may be clear, full, and to the point. The
person taking the deposition should not advise the witness how he
should answer, but he should endeavor to see that the witness under-
stands the questions and what is desired to be brought out by them,
and that his answers are clear, full, and to the point.

If a military officer takes a deposition, he will ordinarily complete
and certify the voucher. When a deposition is taken by a civil
officer, he should, if so requested; obtain and furnish with return of
the deposition the data necessary for the completion of the witness
voucher. '

f. Action on receipt of deposition—Upon receipt of the deposition the
trial judge advocate will advise the accused or his counsel of that
fact and will give them an opportunity to examine the deposition
before the trial. _

g. Depositions on oral interrogatories—Depositions may be taken on
oral interrogatories by consent of the parties or by direction of the
court. The procedure in taking such depositions will conform gen-
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erally to that outlined above. However, instead of writing out the
questions to be asked the witness, each party will indicate in a sepa-
rate letter or memorandum the nature of the charges and the points
desired to be covered in the examination of the witness. Whenever
practicable the commanding officer to whom the papers are sent as
contemplated by ¢ above will, in addition to designating the person
authorized by law to administer oaths to take the deposition, detail
an officer to represent each side in propounding the questions.

99. COURTS-MARTIAL—INCIDENTAL MATTERS—Employment of Ex-
perts.—When the employment of an expert is necessary during a trial
by court-martial, the trial judge advocate, in advance of the employ-
ment, will, on the order or permission of the court, request the ap-
pointing authority to authorize such employment and to fix the limit
of compensation to be paid the expert. The request should, if prac-
ticable, state the compensation that is recommended by the prosecu-
tion and the defense. Where in advance of trial the prosecution or
the defense knows that the employment of an expert will be neces-

sary, application-should be made to the appointing authority for
authority to employ the expert, stating the necessity therefor and
probable cost thereof.

100. COURTS-MARTIAL—INCIDENTAL MATTERS—Expenses of Courts-
Martial, ete.—See AR 35-4120.

101, COURTS-MARTIAL — INCIDENTAL MATTERS — Contempts. ——See ‘
A.W. 32,

The conduct described in A. W. 32 constitutes a  direct contempt
Indirect or constructive contempts (i. e.,.those not committed in the
presence or immediate proximity of the court while it is in session),
and the conduct and acts described or referred to in A. W. 23 are
not included, but may be punishable under other provisions of law,
such as, for instance, A. W. 23, in the case of persons not subject to
military law, and A. W. 96 in the case of persons so subject.

The words “any person”, as used in A. W. 32, include all persons,
whether subject to military law or not. They do not include members
of the court itself, although such members may be punishable as
indicated in 38a.

Where a contempt punishable under A. W. 32 has been, committed,
. the court may, after giving the party an opportunity to be heard,
impose a punishment within the limits prescribed by A. W. 32. A
record is made in and as a part of the regular record of the case
before the court showing the facts as to the contempt and the proceed-
ings with reference to it. Sentences adjudged for contempt require
the approval of the reviewing authority in order to be effective.

. The court, instead of proceeding as stated above, may, for example,
cause the removal- of the offender and in a proper case initiate a
prosecution against him before a civil or military court.
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COURTS-MARTIAL-—PUNISHMENTS

GENERAL LIMITATIONS—MISCELLANEOUS LIMITATIONS AND
COMMENTS—MAXIMUM LIMITS OF PUNISHMENTS

102. COURTS-MARTIAL—PUNISHMENTS—General Limitations.—Cruel
and unusual punishments of every kind, including flogging, brand-
ing, marking, or tattooing on the body, are prohibited. (A. W. 41.)

Courts-martial will not impose any punishment not sanctioned by
the custom of the service, such as carrying a loaded knapsack, wear-
ing of irons, shaving the head, placarding, pillory, stocks, and tying
up by the thumbs. Military duties, such as guard duty, drills, the
sounding of calls, will not be degraded by imposing them as pun-
ishments. Solitary confinement, a bread-and-water diet, loss of
good-conduct time, and the placing of a prisoner in irons will not be
imposed as punishments by a court-martial.

For other limitations, see 101 (Contempts), 108 (Miscellaneous
limitations), and 104 (Maximum limits).

103. COURTS-MARTIAL — PUNISHMENTS -— Miscellaneous Limitations
and Comments.—q. General courts-martial.—The death penalty is manda-
tory in the case of spies (A. W. 82); dismissal is mandatory for
conduct unbecoming an officer and gentleman (A. W. 95); either
death or imprisonment for life is mandatory for murder and rape
(A. W. 92) ; punishment is mandatory in part and discretionary in
part for false muster (A. W. 56), false returns (A. W. 57), officer
drunk on duty in time of war (A. W. 85), and personal interest in
‘the sale of provisions (A. W. 87). Punishment as adjudged by the
court for any such offense must be in conformity with the pertinent
article. For instance, the sentence of the court upon conviction of
a violation of A. W. 95 must be dismissal; nothing less in any event,
and, if convicted of that alone, nothing more. However, upon con-
viction of an offense under A. W. 92, dishonorable discharge may
legally be imposed with life imprisonment.

The death penalty can not be imposed, except for an offense ex-
pressly made so punishable in the Articles of War. (A. W. 43.) See
14 for a statement of the particular articles. Although an offense may
thus expressly be made punishable by death, the death penalty can
not be imposed for that offense if the applicable limit ¢f punishment
prescribed by the President under A. W. 45 (see 104) is less than death.
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A court-martial in imposing the sentence of death will prescribe
the method, whether by hanging or shooting. Hanging is consid-
ered more ignominious than shooting and is the usual method, for
example, in the case of a person sentenced to death for spying, for .
murder in connection with mutiny, or for a violation of A. W. 92.
Shooting is the usual method in the case of a person sentenced to
death for a purely military offense, as sleeping on post.

b. Special and summery courts-martia—Special courts-martial shall
not have power ‘to adjudge confinement in excess of six months, nor
to adjudge forfeiture of more than two-thirds pay per month for a
period of not exceeding six months. (A. W, 13.) Summary courts-
martial shall not have power to adjudge confinement in excess
of one month, restriction to limits for more than three months,
or forfeiture or detention of more than two-thirds of one month’s
pay. (A. W. 14.) Neither a special nor a summary court-martial
can impose dismissal or dishonorable discharge (A. W. 108, A. W.
118), but these courts are not limited to the kinds of punishments
stated in. A. W, 13 and A. W. 14. See 17 as to apportionment that
may be required if a summary court-martial wishes to impose both
confinément and restriction. _

0. Officers, warrant officers, members of the Army Nurse Corps, aviation
cadets.—In general, any limitation as to the punishments that may be
imposed on- an officer by court:martial is applicable to the case of
a warrant officer, nurse, or aviation cadet. An officer can not be
reduced in grade (e. g., from captain to first lieutenant) or to the
ranks, or to the grade or status of a warrant or noncommissioned
officer, or sentenced to confinement at hard labor unless the sen-
tence includes dismissal, or to hard labor without confinement in
any case. Similar limitations apply in the case of a warrant officer,
nurse, or aviation cadet.’

d. Enlisted men; general prisoners—For the maximum limits of pun-
ishment for certain offenses by enlisted men, see 104. A sentence
in the case of a noncommissioned officer or private first class, which as
ordered executed or as suspended includes either dishonorable dis-
charge, whether suspended until release from confinement or not, or
hard labor, whether with or without confinement, immediately reduces
such noncommissioned officer or private first class to the grade of
private. Authorized punishments for enlisted men, subject to any
limitations applicable in a particular case, include reduction to the
seventh grade from the sixth or any higher grade. Loss of specialist
rating, loss of all rights and privileges arising from a certificate of
eligibility to promotion, and reduction of a noncommissioned officer
to a lower noncommissioned grade are unauthorized by sentence of
court-martial. p : :
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The fact that a general prisoner is at the time of sentence in the
status of a general prisoner under suspended sentence of dishonor-
able discharge does not prevent the imposition of dishonorable dis-
charge and other forms of punishment, but if the general prisoner
is not in such status the imposition of any form of punishment other
than confinement at hard labor would in general be futile.

¢. Reprimand; admonition.—There is no restriction either as to the
court which may impose these punishments or as to the persons sub-
ject to military law on whom they may be imposed, but the court
will not fix the terms or wording of the reprimand or admonition.

#. Restriction to limits.—This form of punishment is rather a depriva-
tion of privileges than confinement. There is no restriction either
as to the court which may impose this punishment or as to the persons
subject to military law on whom it may be imposed, but it will not be
imposed in excess of three months and will not in any event operate
to exempt the person on whom it is imposed from any military duty.

g. Forfeiture; fines; detention of pay.—To be effective any forfeiture,
fine, or detention intended must be imposed in express terms. For-
feiture of pay, without mention of allowances, does not affect allow-
ances, and vice versa. Fines and forfeitures accrue to the United
States and can not be imposed by sentence of court-martial for the
benefit of any individual. A court-martial has no authority to pro-
vide by stoppage, assignment, or otherwise, for the settlement of any
pecuniary hablhty whatever, including any liability to the Govern-
ment and any liability to a government agency, such as a company
fund. Forfeitures of deposits or of the interest thereon can not
be imposed by sentence of a court-martial. A sentence requiring a
deposit or contribution of pay or other funds is illegal. See, gen-
erally, as to forfeitures, Army Regulations relating to the Finance
Department, particularly AR 852460 (Court-martial forfeitures—
enlisted men).

Fine is expressly recognized as a form of punishment in A. W. 80
and A. W. 94,

Detention of pay will not be imposed by sentence of a court-martial
except on enlisted men of the Army.

h. Loss of rank; loss of promotion; suspension from rank, command, or
duty.—Loss of rank is accomplished by a sentence directing that the
accused be reduced in rank a certain number of files, or that he be
reduced in rank to the foot of the list of officers of his grade, or that
he be reduced in rank so that he shall be and remain at the foot of the
list of his grade for a certain length of time.

Loss of promotion is, if the name of the accused is on the promo-
tion list, accomplished by a sentence directing that the accused be
reduced on the promotion list a certain number of files. If the
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accused is entitled to promotion after a certain period of service, the
sentence should direct that he be suspended from promotion for a
certain length of time after his promotion would otherwise be due.

Suspension from rank includes suspension from command. It
does not affect an officer’s right to promotion nor his right to rise in
files, but renders him ineligible to sit as a member of a court-martial,
court of inquiry, or military board, and deprives him of privileges
depending on rank, such as any priority dependent on rank in the
selection of quarters.

Suspension from command merely deprives the officer of authority
to exercise military command, and-consequently of his authority to
give orders to his juniors and to perform any duty involving the
exercise of command. It does not affect an officer’s right to pro--
motion. :

Suspensmn from duty is analogous to suspension from command
and is particularly appropriate in the case of an officer assigned to
a purely administrative duty not involving the exercise of military
command.

¢. Confinement at hard labor; hard labor.—Confinement “without hard
labor” will not be imposed. See A. W. 37 as to effect of a failure to
couple hard labor with confinement. The place of conﬁnement will
not be designated by the court.

Hard labor without confinement will not be imposed in excess of
three months.

Hard labor without confinement, imposed as a punishment by
court-martial, shall be performed in addition to other duties which
fall to the soldier; and no soldier shall be excused or relieved from
any military duty for the purpose of performing such hard labor.
A sentence imposing hard labor shall be considered as satisfied when
the soldier shall have performed hard labor during available time
in addition to performing his military duties.

104. COURTS-MARTIAL—PUNISHMENTS—Maximum Limits of Punish-
ments.—a. Persons and offenses—The limits prescribed herein (104)
will be applied by courts-martial in cases of enlisted men only,
excluding aviation cadets and including general prisoners not dishon-
orably discharged provided that the punishment in any case for an
offense committed before the date this manual became effective will
not exceed either any applicable limit prescribed in this manual or
any applicable limit operatwe on the day before this manual became
effective.

b. General limitations.—The limitations hereln (104) do not exclude
any other applicable limitations; for example, those set forth in 102
and 103,
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A eourt ghall not, by a single sentence which does not include
dishonorable discharge, adjudge against an accused :

Forfeiture of pay at a rate greater than two-thirds of his pay per
month.

Forfeiture of pay in an amount greater than two-thirds of his pay
for six months. :

Confinement at hard labor for a period greater than six months.

A court shall not, by a single sentence, adjudge against an accused :.

Detention of pay at a rate greater than two-thirds of his pay per
month. ,

Detention of pay in an amount greater than two-thirds of his pay
for three months.

In the execution of a single sentence not including dishonorable
discharge, and in the execution of two or more concurrent sentences
against the same accused, none of which includes dishonorable dis-
© charge, any forfeiture or forfeitures of pay, included in the sentence
or sentences shall be applied, together with other authorized stop-
pages or deductions, if any, excepting such as are made at the request
of the accused, so as not to deprive the accused of more than two-thirds
of his pay for any month.

¢. Maximum panishments—The punishment stated opposite each of-
fense listed in the table below is hereby prescribed as the maximum
limit of punishment for that offense, for any included offense if not
so listed, and for any offense closely related to either, if not so
listed. Offenses not thus provided for remain punishable as author-
ized by statute or by the custom of the service.

The description of each offense listed must be construed in con-
nection with the Article of War under which such offense is listed.

Subject to all applicable limitations, substitution for the punish-
ments specified are authorized, at the discretion of the court, at the
following rates, unless dishonorable discharge is imposed:

: Confinement at : Hard labor without| Restriction to
F orfe?ture hard labor Detention confinement limits
1day’SPay-ccccoccenan ‘ lday.__.___________ 1% day’'s pay-....--. 1% days.._____.._. 3 days.
! :

In computing what the maximum amount of forfeiture is in dollars
and cents (see forms of sentences, App. 9) the soldier’s base pay
(of the reduced grade if the sentence carry a reduction) plus pay
for length of service will be taken as the basis. The term “base pay”
comprehends no element of pay other than the minimum base pay
of the grade or class within grade as fixed by statute and does not
include specialists’ pay or extra pay for any special qualification in
the use of arms or incident to an award of a decoration of honor. In
computing time of absence without leave any one continuous period
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of absence found that totals not more than 24 hours is counted as a
day; any such period found that totals more than 24 hours and not
more than 48 hours is counted as two days, and so on. The hours
of departure and return on different dates are assumed to be the same
if both are not found. ’

In determining the maximum punishment for two or more separate
and distinect, but like, offenses against property, values as found in
different specifications can not be aggregated.

Table of maximum punishments

SECTION A
Punishments
\gg S S
Dishonor- For-
N at}>lle dis- f?i'l::me For-
charge, Confinement at ot Lwo- feiture
" Offenses forfeiture| porq labor not to | PRITAS | Grpay
s of all exceed— L o
3 pay and : month, | ‘o 0
5 allow- not to | ¢XC®
@ ances due exceed—
G and tg
S beconie
< due Years| Months| Days| Months Days
54 | Enlistment, fraudulent: .
Procured by means of willful misrepre- | Yes.._.. b IR DRSSV BRI O,
sentation or concealment of a fact in :
regard to a prior enlistment or discharge,
or in regard to a conviction of a civil
or military offense, or in regard to im-
prisonment under sentence of a court.
Other cases Of - ..o oo Yes. oo _|a_o-_ 6 |-
58 | Attempting to desert:
* After not more than 6 months in serviee..| Yes__..._|_..._. [ 25 O S P
After more than 6 months in service._.__.
In execution of a conspiracy or in the
presence of an unlawful assemblage
which the troops may be opposing.
Desertion:
Terminated by apprehension—
Not more than 6 months in service | Yes._.__ DB 2 SR SR AR
at time of desertion. .
More than 6 months in service at | Yes.___. B2 71 DRt PRSI IS I
time of desertion,
Terminated by surrender—
Afger absence of not more than 60 | Yes._.__.| 1 | i o ). e
ays.
After absence of more than 60 days-..| Yes..... 5% PSRRI RN DOV I
In the execution of a conspiracy or inthe | Yes..___ [ J00 (SRS PRSI PRSP SR
presence of an unlawiul assemblage
which the troops may be opposing.
59 | Advising enother todesert. . | .o faoo.oC [ — 6 | .
* | Assisting knowingly, or persuading another | Yes.._._ b R RS SIS D,
to desert.
61 | Absence without leave:
hd From command, quarters, station, or
camp—
For not more than 60 days, for each |___ ..o | . _[-co_.. L 2 2
day or fraction of a day of absence.
For more than 60 days-__________..__
From guard— :
For not more than 1 hour._______.___
+ Formorethan! hour-______..______
‘With intent to abandon -
Failing to repair at the fixed time to the prop-
erly appointed place of—
A routine scheduled duty other than | j o o |mmmoaoo]oiomas]cmmmnoas 3
those specified below.
Mareh_ .. . oo 2 I 2 I
Reveille or retreat roll eall . _ .. _______|__________ | b . 1

* NQTE.—The limitations upon punishments for violations of Articles of War 58, 59, and 86 were sus-
pended until further order, as to offenses thereafter committed, by Executive Order 9048, February 3, 1942
(Sec. IV, Bull. 6, W. D., Feb. 9, 1942). The limitations upon punishments for absence without leave from
command, guard, quarters, station, or camp in violation of Article of War 61 were suspended until further
order, as to offenses committed after December 1, 1942, by Executive Order 9267, November 9, 1942 (Seec. I,
Bull. 57, W, D., Nov, 19, 1942),
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Table of mazimum punishments—Continued
SECTION A—Continued

[ 10)c

=] l Article of War

62
63

65

69
73

83

Offenses

Dishonor-
able dis-
charge,

forfeiture

of all
pay and

allow-
ances due
and to
become

due

Punishments
iFor—
eiture
For-
Confinement at (;;ihti;g%- feiture
hard labor not to 2y per of pay
exceed— pay p not to
month, exceed—
not to
exceed—
Years| Months| Days; Months Days

Leaving without permission the properly
?ppointed place of assembly for, or place
oT—

Aroutineduty._ ..o
Reveille or retreat roll call

Using contemptuous or disrespectful words | 3

against the President, Vice President, ete.
Behaving with disrespect toward his superior

officer.

Willful disobedience except in time of war
or grave public emergency of the lawful
order of a commissioned officer in the exe-
cution of his office.

Attempting to strike or attempting otherwise
to assault & warrant officer or a noncom-
missioned officer in the execution of his
office. .

Behaving in an insubordinate or disrespect-
ful manner toward a warrant officer or a
noncommissioned officer in the execution
of his office.”

Disobedience, willful, of the lawful order of 2
warrant officer or a noncommissioned
officer in the execution of his office.

Striking or otherwise assaulting a warrant
officer or a noncommissioned officer in the
execution of his office.

Threatening to strike or otherwise assault,
or using other threatening language toward
a warrant officer or a noncommissioned
officer in the execution of his office.

Using insulting language toward a warrant
officer or a noncommissioned officer in the
execution of his office.

Drawing a weapon upon a nurse, band leader,
warrant officer, field clerk, or a noncom-
missioned officer quelling a quarrel, fray,
or disorder.

Refusing to obey a nurse, band leader, war-
rant officer, field clerk, or a noncommis-
sioned officer quelling a quarrel, fray, or
disorder.

Threatening a nurse, band leader, warrant
officer, field clerk, or & noncommissioned
officer quelling a quarrel, fray, or disorder.

Breach of arrest ___ ..

Escaping from confinement

Releasing, without proper authority, & pris-
oner committed to his charge.

Suffering a prisoner committed to his charge
to escape:

Through design .. ...
Through neglect .. .

Suffering, through neglect, military property
to be damaged, lost, spoiled, or wrongfully
disposed of:

Ofa valueof $20 orless ... _.__.
Of a value of $50 or less and more than $20__
Of a value of more than $50_ .. ___________

Suffering, willfully, military property to be
damaged, lost, spoiled, or wrongfully dis-
posed of: :

Of a value of $20 or less.
Of a value of $50 or less and more than $20.

Of a value of more than $50__._...____.___
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Table of mazimum punishmenis—Continued
SECTION A-—Continued

Punishments
Dishonor- For-
al;]le dis- : f?iture For-
C18Ige, Confinement at of two- | giiture
4 Offenses mlg?g‘ﬁre hard labor not to ;;;‘,‘g:r of pay
Z pay and exceed— month, e;’?t 30_
= allow- not to cee
< ances due exceed—
il and to
B become
« due Years|Months| Days| Months Days
84 | Injuring or losing, through negleet, horse,

arms, ammaunition, accouterments, equip- .
ment, clothing, or other property issued for
use in the military serviee, or items belong-
ing to two or more of said classes:
Of a value of $20 or less
Ol a valueof $50 or less and more than $26
Of a value of more than $50______.___ .
Injuring or losing, willfully, horse, arms, am-
munition, accouterments, equipment,
clothing, or other property issued for use
in the military service, or items belonging
to two or more of said classes:
Ofavalueof$20orless ... .._____
Of a value of $50 or less and more than $20. .
Ofa value of more than $50__ ... c._.__.
Selling or otherwise wrongfully disposing of
horse, arms, ammunition, accouterments,
equipment, clothing, or other property
issued for use in the military service, or
items belonging to two or more of said
classes:
Ofavalueof$20orless. ... _.________._____
Of a value of $50 or less and more than $20_:
Ofa value of more than $50__ . ____________
85 | Found drunk: .
At formation for, or on a dutyotherthan | _________ | ___ | .|| _____ 20
those specified below.
Reveilleorretreatrolleall __.__.._____
Onguard._______ el
86 | Found sleeping or drunk on post, sentinel. .___
* | Leaving post before regularly relieved from,
sentinel,
90 { Using a provoking or reproachful speech or
gesture to another.
93 | ArSOD . - oo e
Assault:
With intent to dobodilybarm____________
‘With intent to do bodily harm with a
dangerous weapon, instrument, or

other thing.
‘With intent to commit any felony except | Yes....| 20 oo on|oooom
murder and rape. .
‘With intent to commit murderorrape___ .| Yes_.___.| 20 |- oo|o oo |eaoooi|iceeo
Burglary_ . ___

Embezzlement or Jarceny:

Of property of a value of $20orless_______..

Of property of a value of $50 or less, and
more than $20.

Of property of a value of more than $50__ __
Do) ¥ O S
Housebreaking_ ______________ . _____
Manslaughter:

Involuntary, in the commission of an un-
lawful act not amounting to a felony, or
in the commission of a lawful act which
might produce death, in an unlawful
manner, or without due caution or cir-

cumspection.
Voluntary, upon a sudden quarrel or heat | Yes__.___ 10 |
of passion.
Perjury - - oo Yes...-. L7 PUSRURY FRIY S PRSI
RODDErY . oo e YeSunnn. 10 bl ——— e

*Nore.—See footnote, page 97, supra.
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Table of maximum punishments—Continued
SECTION A—Continued

Punishments

Dishonor- For-
able dis- : feiture For-
(Sharee, | Confinementat | %EWO | goiture
= Offenses hard labor not to of pay
2 of all exceed— bay per oot to
=4 pay and month, (. oa’
s allow- not to
s ances due exceed—
=] and to
£ become
-« due Years|Months| Days| Months Days
93 | Sodomy. e 5
94 | Forging or counterfeiting a signature, making | Yes_____ 5
a false oath, and offenses related to either
of these. )
Other cases:
‘When the amount involved is$20 orless___| Yes_____|--.... (75 P I .
‘When the amount involved is $50 or less, | Yes_____ A PRGNS PRSI SRR DR
and more than $20.
Wémn the amount involved is more than | Yes.____ -7 Y IR (IO S
50,
96 | Abusing a publicanimal. ..o b 2 R I
Allowing a prisoner to receive or obtain in- (_________.{ _____ L 2 PR - ) D
toxicating liquor.
Appearing in civilian clothing without av- |__________|[..___ ) I N M 10
thority. .
Appearing in unclean uniform, or not in pre- |________._|-o___ ) R A

scribed uniform, or in uniform worn other-
wise than in manner prescribed.
Assault
Assault and battery....._______.___ -
Attempting fo escape from confinement.______
Breach of restriction (other than quarantine) -
to command, quarters, station, or camp
Carrying a concealed weapon
Committing a nuisance_____.__ -1-
Concealing, destroying, mutilating, oblitera-
ing, or removing willfully and unlawfully a
public record, or taking and carrying away
a public Tecord with intent to conceal, de-
stroy, mutilate, obliterate, remove, or Steal
the same.
Conspiring to escape from confinement.._____
Destroying willfully public property:
Ofa valueof $20orless.__ .-
Of a value of $50 or less and more than $20.
Of a value of more than $50.___._____.___.
Discharging, through carelessness, a firearm.
Disorderly in command, quarters, station, or

camp.
Disorderly under such cirecumstances as to [._________J._.__. 4 ) 4.
bring diseredit upon the military service. ’
Drinking liquor with prisoner.__________ . _|o oo o _feoeeoc P2 — b
Drunk and disorderly in command, quarters, |.___._____|...___ F2 2 R : 2 P
station, or camp.
Drunk and disorderly under such cireum- |.____.____.|-.____ [ — [ I——

stances as to bring discredit upon the mili-
tary service.

Drunk in command, quarters, station, oF |- _fo o | oooii|emaooi|ooeaia o 15
camp.

Drunk under such circumstances as to bring |- __.__...|--—-.- : N - 2 [,
discredit upon the military service. .

Drunk, prisoner found._ - .. _____ .. | .________|___._ 3 |oens - 3 I,

Failing to obey a lawful order:

Of a superior officer

Of a noncommissioned officer__
Failing to pay a just debt under such circum-

stances as to bring discredit upon the mili-

tary service.

False official report or statement knowingly

made: .

By a noncommissioned officer_ ... .. .| ____ .. _|..__ 3

By any other soldier....___

False swearing. ..o oooooe . | S PR N R

Gambling:

By a noncommissioned officer with a per~ -_________|____: .o | T

son of lower military rank or grade.

In command, quarters, station, or camp |._..__.__| ... b2 b2 P,

in violation of orders.
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Table of maximum punishmenits—Continued

SECTION A—Continued

101

2 |
=3

Article of War

Offenses

Pynishments

Dishonor-
able dis-
charge,
forfeiture
of all
pay and
allow-
ances due
and to
become
due

Confinement at
hard labor not to

exceed—

For-
feiture
of two-
thirds
pay per
month,
not to

exceed—

For-
feiture
of pay
not to

exceed—

Years

Months|Days

Months

Indecent exposure of person._ . _.._......._____
Introducing & habit-forming narcotic drug
into command, quarters, station, or eamp:

Forsale . e
All other cases. . .o ooaamceoaooo
Introducing intoxicating liquor into com-
mand, quarters, station, or camp:
Forsale o eemaal_.
All other cases. . . oo
Loaning money, either as principal or agent,
at an usurious rate of interest to another in
the military service.
Obtaining money or other property under
false pretenses:
‘When the amount obtained is $20 or less._ .
‘When the amount obtained is $50 or less
and more than $20.
When the amount obtained is more than
$50.
Sentinel:
Offenses against—

Attempting to strike or attempting
otherwise to assault, in the execu-
tion of bis duty.

Behaving in an insubordinate or
disrespectful manner toward, in
the execution of his duty.

Disobedience, willful, of the lawful
order of, in the execution of his
duty.

Failing to obey a lawful order of______

Striking or otherwise assaulting, in
the execution of his duty.

Threatening to strike or otherwise
assault or using other threatening
language toward, in the execution
of his duty.

Using insulting language toward, in
the execution of his duty.

Offenses by—
Loitering or sitting down on duty.___
Straggling - _________ .
Subornation of perjury_____
Unclean accounterment, a
equipment, or other military property,
found with.

Violation of condition of parole by general
prisoner. -

SECTION B

Permissible additional punishments.—If an accused be found guilty by
the court of an offense or offenses for none of which dishonorable
discharge is authorized, proof of five or more previous convictions
will authorize dishonorable discharge, total forfeitures, and, if the
confinement otherwise authorized is less than three months, confine-
ment at hard labor for three months,

i
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If an accused be found guilty by the court of two or more offenses
for none of which dishonorable discharge is authorized, the fact that
the authorized confinement without substitution for such offenses
is six months or more, will authorize dishonorable discharge and total
forfeitures, : ‘

Upon the conviction of a noncommissioned officer or a private, first
class, of an offense or offenses for which confinement at hard labor
for a period of more than 5 days, authorized substitutions considered,
may be adjudged, the court may, in addition to the punishments
otherwise authorized, adjudge. reduction to the grade of private.
Reprimand or admonltlon may be adJudoed in any case.



CHAPTER XXIV _
| DISCIPLINARY POWER OF COMMANDING OFFICER .

AUTHORITY POLICY; EFFECT OF ERRORS—PUNISHMENTS—PRO-
CEDURE—APPEALS—MISCELLANEQUS

105. DISCIPLINARY POWER OF COMMANDING OFFICER—Authority;
Policy; Effect of Errors—Ior statutory basis of authority, see A. W.
104. Subjeect to the provisions of A. W. 104 and of this chapter, the
commanding officer of any detachment, company, or higher command
may, for minor offenses, without the intervention of a court-martial,
impose disciplinary punishments upon persons of his coramand who
are subject to military law, including officers. This authority of a
commanding officer can not be delegated, but communications with
respect thereto may be signed or transmitted by him personally or
as provided for official communications in general.

Whether or not an offense may be considered as “ minor ” depends
upon its nature, the time and place of its commission, and the person
committing it. Generally speaking, the term includes derelictions
not involving moral turpitude or any greater degree of criminality
or seriousness than is involved in the average offense tried by sum-
mary court-martial. An offense for which the Articles of War pre-
scribe a mandatory punishment or authorize the death penalty or
penitentiary confinement is not a minor offense.

A. W. 104 and the provisions of this chapter do not apply fto,
include, or limit the use of those nonpunitive measures that a com-
manding officer is authorized and expected to use in order to further
the efficiency of his command, such as administrative admonitions,
reprimands, exhortations, disapprovals, criticisms, censures, reproofs,
rebukes, etc., written or oral, not intended or imposed as a punish-
ment for a military offense. The fact that admonition and repri-
mand are termed disciplinary punishments by A. W. 104 does not
deprive a commanding officer of the power he had prior to the enact-
ment of that article to make use of admonition and reprimand, not
as a penalty but as a purely corrective measure, more analogous to
instruction than to punishment, in the strict line of his duty to create
and maintain efficiency. A commanding officer should resort to his
power under A. W. 104 in every case where punishment is deemed
necessary and where that article applies, unless it is clear that pun-
ishment under that article would not meet the ends of justice and

524654°—43—8 103
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discipline. Superior commanders should restrain any tendency of
a subordinate commander to resort unnecessarily to court-martial
jurisdiction for the punishment of offenders.

Any failure to comply with the regulations in this chapter will
not invalidate a punishment imposed under A. W. 104, except to the
extent that may be required by a clear and affirmative showing of
injury to a substantial right of the person on whom the punishment
was imposed, which right was neither expressly nor impliedly waived.

106. DISCIPLINARY POWER OF COMMANDING OFFICER—Punish-
ments.—Authorized punishments include admonition, reprimand,
withholding of privileges for not exceeding one week, extra fatigue
for not-exceeding one week, restriction to certain specified limits for
not exceeding one week, and hard labor without confinement for not
exceeding one week, but shall not include forfeiture or detention of
pay, or confinement under guard ; except that in time of war or grave
public emergency a commanding officer of the grade of brigadier
general or of higher grade may, under the provisions of A. W. 104,
also impose upon an officer of his command below the grade of a
major a forfeiture of not more than one-half of such officer’s monthly
pay for one month. )

Except as otherwise prescribed, the immediate commanding officer
of the accused is charged with the execution of punishment imposed
pursuant to A. W. 104. He has power to suspend the execution of
such punishment and to vacate such suspension..

Hard labor will not be imposed- or enforced as a punishment
against any person of actual, relative, or assimilated rank above that
of a private, first class, in the Army, and no form of punishment is
permitted which tends to degrade the rank of the person on whom
such punishment is imposed. Punishments will be strictly enforced.
Any failure in this respect has, if anything, a worse effect on disci-
pline than an unwarranted condonation of the offense for which the
punishment was imposed. ‘

107. DISCIPLINARY POWER OF COMMANDING OFFICER—Procedure.—
The commanding officer, after ascertaining to his satisfaction, by
such investigation as he deems necessary, that an offense cognizable
by him under A. W. 104 has been committed by a member of his
command, will notify such member of the nature of such offense as
clearly and concisely as may be, and inform him that he proposes to
impose punishment under A. W. 104 as to such offense unless trial by
court-martial for the same is demanded. The notification and infor-
mation will be by written communication through proper channels in
the case of an officer and may be by such communication in any case.
If the notification, etc., is in writing, the accused will be directed to
acknowledge receipt of the communication by indorsement through
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the proper channels and to include in the indorsement any demand
for trial he wishes to make. If the notification, ete., is not in writing,
the accused will be given a reasonable time to make up his mind.

With reference to each offense as to which no demand for trial
by court-martial is made, the commanding officer may proceed to
impose punishment. The accused will be notified of the punishment
imposed as soon as practicable and at the same time will be informed
of his right to appeal. (See 108.) If the original notification and
information were in writing, the notification of the punishment im-
posed and any reprimand or admonition that may be included in
such punishment, will be by indorsement on the communication car-
rying such original notification, etc., and the accused will be directed
to acknowledge receipt by similar indorsement, and to include in
his indorsement the date of such receipt, and any appeal (see 108)
he may desire to make. If the notification of the punishment im-
posed is not in writing, the immediate commanding officer of the
accused will be informed of the matter and given the necessary data
for the record (see 109) of punishment.

108. DISCIPLINARY POWER OF COMMANDING OFFICER—Appeals.—
A person punished under authority of this article who deems his
punishment unjust or disproportionate to the offense may, through
proper channels, appeal to the next superior authority, but may in
the meantime be required to undergo the punishment adjudged.
(A. W. 104) An appeal not made within a reasonable time may
be rejected by the “next superior authority.” An appeal will be
in writing through proper channels (see 107 as to appeal by indorse-
ment), and will include a brief signed statement of the reasons for
regarding the punishment as unjust or disproportionate. The im-
mediate commanding officer of the accused will when necessary
include with the appeal a copy of the record (see 109) in the case.
The superior will, in passing upon the appeal, ordinarily hear no
witnesses. When justice requires such action, he will modify the
punishment or set it aside, but will not increase it, and will in no
case award a'different kind of punishment. After having consid-
ered the appeal, he will return the papers through channels to the
appellant, with a statement of the disposition of the case and with
direction to return the papers to his (the appellant’s) immediate
commanding officer for file with the record in the case.

109. DISCIPLINARY POWER OF COMMANDING OFFICER—Miscella-
neous.—The commanding officer who imposes the punishment, his
successor in command, and superior authority shall have power to
- mitigate or remit any unexecuted portion of the punishment. Appli-
cations for mitigation or remission and any action taken under this
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authority will be in writing and subject to the regulations as to
appeals as far as applicable.

As to each offense for which punishment is imposed under A. W.
104, the immediate commanding officer of the person on whom such
punishment was imposed will cause a record to be made and filed
in his office or other proper place, showing the offemse, with date
and place of commission; the punishment, with the authority that
imposed it and the date the accused received the notice of the impo-
sition of the punishment; the decision of higher authority on any
appeal; any mitigation or remission of the punishment; and any
remarks or additional data desired.

With reference to pleading punishment imposed under A. W. 104
in bar of trial, see 69. With reference to showing punlshment under
A. W. 104 in extenuation, see 79.

A demand for trial does not require the preferring, transmitting,
or forwarding of charges. As to noting demand for trial where
charges are preferred, transmitted, or forwarded, see 27, 33, and 34.
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111. COURTS-MARTIAL—RULES OF EVIDENCE—General Rules.—The
rules stated in this chapter are applicable in cases before courts-
martial, including summary courts-martial. Other rules of evidence
so applicable are stated in various special connections throughout this
manual, ¢, g., 130 (Desertion). So far as not otherwise prescribed
in this manual or by act of Congress, the rules of evidence generally
recognized in the trial of criminal cases in the district courts of the
United States will be applied by courts-martial.

On interlocutory questions other than challenges, the court may
in its discretion relax the rules of evidence to the extent of receiving
affidavits, certificates of military and civil officers, and other writings
of similar apparent authenticity and reliability, such as a physician’s
certificate of the illness of a witness, unless on objection to a par-
ticular writing it is made to appear that such relaxation might in-
juriously affect the substantial rights of an accused or the interests
of the Government. .

Evidence to be admissible must be material and relevant. Evi-
dence is not material when the fact which it tends to prove is not part
of the issues in the case. Evidence is not relevant when, though
the fact which it is intended to prove thereby is material, yet the
evidence itself is too remote or far-fetched to have any probative
value for that purpose. If evidence is held immaterial or irrelevant
. to the issue of guilt or innocence, but is received in extenuation, it
must be considered solely in connection with the measure of punish-
ment in the event of conviction,

Evidence, apparently irrelevant, may be admitted provisionally
upon a statement of the party offering it that other facts later to Lo
proved will show its relevancy, but should afterward be excluded if
its relevancy is not ultimately shown. However, it is generally safer,
and will usually be found to save time and shorten the record in the
end, to require the party offering the evidence first to prove the facts
showing its relevancy. He may, for that purpose, be permitted
temporarily to withdraw a withess or witnesses and to recall one
or more witnesses who have been partially examined.
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The court may, in its discretion, limit the number of witnesses
called by either side to testify to the same matter. This rule espe-
cially applies to character witnesses.

112. COURTS-MARTIAL—RULES OF EVIDENCE—Presumptions; Direct
and Circemstantial Evidence.—a. Presumptions.—Presumptions or infer- .
ences may be considered as falling into two classes: First, those
which arise without the introduction of any evidence; and, second,
those which can not arise until after some evidence has been
introduced. o

In the first class are those presumptions which relate to facts, the
existence of which courts are bound to preswme in the absence of evi-
dence to the contrary. Thus, an accused person is presumed to be
innocent until his guilt is proved beyond a reasonable doubt; an
" accused is presumed to have been sane at the time of the offense
charged until a reasonable doubt of his sanity at the time appears
from the evidence; and, in the absence of sufficient evidence to the
contrary, a woman’s chastity is presumed.

In the second class are those presumptions which relate to facts
that a court may infer, if it deem such inference warranted by all
the circumstances, from the existence of other facts which must, of
course, be first established. In this connection see 1126 (Circumstan-
tial evidence). Following are examples of this second class of
presumptions:

A sane person is presumed to have intended the natural and
probable consequences of acts which he is shown to have committed.

Persons shown to be acting as public officers are presumed to be
legally in office and to perform their duties properly.

Malice is presumed from the use of a deadly weapon.

A condition having been shown to have existed at one time, the
general presumption arises, in the absence of any indication to the
contrary, that such condition continues. Thus, in the absence of a
. showing to the contrary, it is presumed that one’s residence remains
unchanged, and that an office holder continues in office until the end
of the term for which appointed or elected.

Proof that a letter correctly addressed and properly stamped or
franked was deposited in the mail raises a presumption of delivery
to the addressee, and a similar presumption arises with regard to
telegrams regularly filed with a telegraph company for transmission.

Identity of name raises a presumption of identity of person, the
strength of which presumption will, however, of course depend upon
how common the name is, and upon other circumstances.

Proof that a person was in possession of recently stolen property,
if not satisfactorily explained, may raise a presumption that such
person stole it.
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The weight to be given presumptions of the second class neces-
sarily depends upon all the circumstances attending the proved facts
which give rise to the presumptions. For this reason the making and
weighing of such presumptions and the consideration of evidence
tending to overcome them call for the application by members of
courts of their common sense and general knowledge of human
nature and the ordinary affairs of life.

b. Direct and circumstantial evidence—General.—1If a statement made
by a witness or contained in a document is such that if true it would
directly prove or disprove a fact in issue, the statement is called
direct evidence. If the statement would, if true, directly prove or
disprove not a fact in issue but a fact or circumstance from which,
either alone or in connection with other facts, a court may, accord-
ing to the common experience of mankind, reasonably infer the ex-
istence or nonexistence of another fact, which is in issue, then such
a statement is called indirect or circumstantial evidence. For ex-
ample, on a charge of larceny of a purse, testimony of a witness that-
he saw the accused take the purse from the owmner’s overcoat is
direct evidence, and testimony of a witness that he found the purse
hidden in the accused’s locker is circumstantial evidence of the
taking. :

Circumstantial evidence is not resorted to as a secondary or in-
ferior species; i. e., because there is an absence of direct evidence.
It is admissible even when there is direct evidence. There is no
general rule for contrasting the weight of circumstantial and direct
evidence. The assertion of an eyewitness, who is absolutely trust-
worthy in every respect, may be more convincing than the contrary
inferences that appear probable from circumstances. Conversely, one
or more circumstances may be more convincing than a plausible
. witness.

Testimonial Knowledge—A. primary quahﬁcatlon in a witness is
that he should speak only of what he has learned through his senses.
For instance, a witness might testify that while on sentry post at
night he heard three shots and saw two persons running in the dis-
tance; but he should not proceed further and state that the shots
killed a mule, and that the accused was one of the persons running
where his knowledge as to the effect of the shots and the identity of
the persons running away is based on rumors and g0531p heard the
following day.

Oypinion Evidence—It is a general rule that a witness must state
facts and not his opinions or conclusions. However, on matters
‘within the common observation and experience of men, a witness
Iay express an opinion; e. g., as to the speed of an automobile or
as to whether or not a certain person was drunk at a certain time,
or as to whether a voice heard was that of a man, woman, or child.
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An expert witness—that is, one who is skilled in some art, trade,
or science, or who has knowledge and experience in relation to matters
which are not within the knowledge of men of common education
and experience generally—may express an opinion on a state of facts
which is within his specialty and which is involved in the inquiry.
However, an expert witness should be quahﬁed as such before the
court, prior to being permitted to express his opinion. :

Accused’s Bad Character—A. fundamental rule is-that the prosecu-
tion may not evidence the doing of the act by showing the accused’s
bad moral character or former misdeeds as a basis for an inference
of guilt. This forbids any reference to his bad character in any
form, either by general repute or by personal opinions of individuals
who know him, and any referenee in the evidence to former specific
offenses or other acts of misconduct, whether he has or has not ever
been tried and convicted of their commission.

There are certain exceptions to this rule, among them:the following:

The accused may introduce evidence of his own good character,
including evidence of his military record and standing in order to
show the probability of his 1nnocence, and if he does so the prosecu-
tion may introduce evidence in rebuttal.

If the accused takes the stand as a witness, his reputation for
truth and veracity may be shown. See 124 (Impeachment).

When criminal intent, motive, or guilty knowledge in respect of
the act is an element in the offense charged, evidence of other acts of
the atcused, not too remote in point of time, manifesting that intent,
motive, or knowledge, is not made inadmissible by reason of the fact
that it may tend to establish the commission of another offense not
charged. The court should not consider evidence so offered as bear-
ing in any way upon the question of the accused’s character.

The following are illustrations of the rule and the exceptions:

On a charge of knowingly passing a counterfeit coin, evidence
that the accused had on another recent occasion passed a counterfeit
coin is admissible as tending to establish that on the instant occasion
he knew the coin to be a counterfelt

On a charge of assaulting a fellow soldier with intent to wound, a
“former assault on’ another soldier six months before and under
entirely different circumstances would not be admissible, having no
bearing on the intent in the case charged.

On a charge of attempt to desert, the fact that the accused had
recently assaulted and beaten another soldier and was under arrest
awaiting trial for the offense would be admissible as evidence of a
probable motive to attempt to desert.

_ On a charge of falsification of accounts of stores, the fact that the
accused had embezzled some of the same stores, if offered as evidence
of a motive for concealing the embezzlement by falsifying accounts,
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would be admissible; but evidence of a conviction of falsification
before enlistment in a totally distinct transaction would be inad-
missible, since such evidence bears solely upon his general moral
character and not upon his present intent or motive.

113. COURTS-MARTIAL—RULES OF EVIDENCE—Hearsay rule.—a.
General rule—Hearsay is not evidence. By this rule is meant simply
that a fact can not be proved by showing that somebody stated it
was a fact. The fundamental reasons for the rule are that the
author of the statement was not under oath, and was not subject
to cross-examination, .and that the court had no opportunity of
observing his demeanor.

Of course the fact that a given statement was or was not made may
itself be material. In such a case a witness may testify that sueh a
statement was made, but not for the purpose of proving the truth
of such statement.

b. Hlastrations—Captain A conducted the investigation of charges
against the accused. Captain A’s testimony at the trial that wit-
nesses other than the accused, at the investigation, testified to certain
facts, is inadmissible to prove such facts because Captain A’s testi-
mony, not being based upon his personal knowledge of such facts,
would be hearsay. However, the testimony of any person present
at the investigation that he heard the investigating officer inform the
accused that he was not required to make any statement and that
any statement he might make might be used against him, is admis-
sible for the purpose of showing that a confession made by the
accused at the investigation was voluntary. This is true. because
in the latter case the testimony is offered, not for the purpose of
proving the truth of the statements made by the investigator, but
merely to prove the fact that such statements were made to the
accused. . Here the testimony is not hearsay because the witness has
personal knowledge of the fact sought to be proved by his testimony.

A soldier is being tried for larceny of clothes from a locker.
Private A is able to testify that Private B told Private A that he,
Private B, about the time the clothes were stolen, saw the accused
leave the quarters with a bundle resembling clothes. Such testimony
from Private A would be hearsay and would be inadmissible.
Private B himself should be called. '

The fact that the statement was made to an officer in the course
of an official investigation does not make hearsay admissible. For
instance, if Private B had made his statement to Captain C in the
course of an official investigation by Captain C, the testimony of
Captain C as to what Private B told him is hearsay and inadmissible.

A soldier is being tried for selling clothing. Policeman A is
able to testify that, while on duty as policeman, he saw the accused
with a bundle under his arm go into a shop, that he (the policeman)
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entered the shop and the accused ran away and the policeman was
unable to catch him, and that he (the policeman) the next day asked
the proprietor of the shop what the accused was doing there, and
the proprietor replied that the accused sold him some clothes issued
by the Government, and that he paid the accused $2.50 for them.
The testimony of the policeman as to the reply of the proprietor
would be hearsay and would be inadmissible, The fact that the
policeman was acting in the line of his duty at the time the proprie-
tor made the statement. would not render the evidence admissible.

A soldier. is being tried for disobedience of a certain order given
him orally by Captain C. A person is able to testify that he heard
Captain C give the order to the accused. Such testimony, includ-
ing the terms of the order, is not.hearsay and is not subject to
exclusion for that reason. ,

Unless covered by one of the exceptions noted below, official state-
ments made by an officer-—as, for instance, by a company, regimental,
or department commander, or by a staff officer, in an .indorsement
or other commumcatlon—-—are not excepted from the general rule by
reason of the official character of the communication or the rank or
position of the officer making it. Nor is such a statement so excepted
because it is among papers referred to the trial judge advocate with
the charges.

¢. Exceptions.—Some of the exceptwns to the hearsay rule which are
usually presented for application in court-martial trials are stated
or referred to in 114119,

114. COURTS-MARTIAL—RULES OF EVlDENCE—Confessmns, Ac-
cused’s Admissions; Acts and Statements of Comspirators and Accomplices.—
a. Confessions.—General Observations—A. confession is an acknowl-
edgment of guilt. In view of the peculiar conditions in which ac-
cused persons are often placed when making confessions, evidence
of confessions is in general to be received with caution. "Where, how-
ever, a confession is-explicit and deliberate as well as voluntary, and
if oral, is proved by a witness or witnesses by whom it has not been
misunderstood and is not misrepresented, it is indeed one of the
strongest forms of proof known to the law, -

Courts should bear in mind that mere silence on the part of an
accused when questioned as to his supposed offense is not to be treated
as a confession.

Although a confession may be inadmissible as a whole because it
was not voluntarily made, nevertheless the fact that it furnished
information which led to the discovery of other evidence of pertinent
facts will not be a reason for excluding such other evidence; and
when such pertinent facts have thus been proved, so much of the
accused’s statement as relates strictly to those facts becomes admissi-
ble. For example, where an accused held for larceny said “I stole
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the articles and I tore up a board in the floor of my room and T hid
them there,” the fact that the confession was improperly induced by
promises or threats would not exclude evidence that the articles were
discovered in the place indicated by him, and after the introduction
of such evidence, it would be proper to prove that the accused made
the statement, “I tore up a board in the floor of my room, and hid
them there.” The fact that a confession, otherwise admissible, was
made to an investigating officer during an investigation of a charge,
does not make the confession inadmissible.

Rules—The following rules limit the use of an accused’s contes—
sions, oral or written, made out of court.

Evidence of a confession or supposed confession can not be re-
stricted to evidence of only a part thereof. Where a part only is
shown, the defense by cross-examination or otherwise may show the
remainder so that the full and actual meaning of the confession or
supposed confession may appear. For example, if in a trial for the
common-law larceny of a horse the prosecution proves that the
accused admitted that he broke into the stable and “stole” the horse,
the defense may show that the accused added the statement that the
horse was taken solely for a temporary purpose with the intent to
return it.

An accused can not be conv1cted legally upon his unsupported
confession. A court may not consider the confession of an accused
as evidence against him unless there be in the record other evidence,
either direct or circumstantial, that the offense charged has probably
been committed ; in other words, there must be evidence of the corpus
delicti other than the confession itself. Usually such evidence is
introduced before evidence of the confession; but a court may, in its
discretion, admit the confession in evidence upon condition that it
will be stricken out and disregarded in the event that the above
requirement as to evidence of the corpus delicti is not met later.
This evidence of the corpus delicti need not be sufficient of itself to
convince beyond reasonable doubt that the offense charged has been
committed, or to cover every element of the charge, or to connect
the accused with the offense. Examples: If unlawful homicide is
charged, evidence of the death of the person alleged to have been
killed coupled with evidence of circumstances indicating the prob-
ability that he was unlawfully killed, will satisfy the rule and
authorize consideration of the confession if otherwise admissible.
In a case of alleged larceny or in a case of alleged unlawful sale
evidence that the property in question was missing under circum-
stances indicating in the first case that it was probably stolen, and
in the second case that it was probably unlawfully sold, would be a
compliance with the rule,
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It must appear that the confession was voluntary on the part of
the accused. In the discretion of the court a prima facie showing -
to this effect may be required before evidence of the confession -itself
is received. No hard and fast rules for determining whether or not -
a confession was voluntary are here prescribed: The matter depends
largely on the special circumstances of each case. The following
general principles are, however, applicable.

A confession not voluntarily made must be rejected; but where .
the. evidence neither indicates the contrary nor suggests further in-
quiry as to the circumstances, a confession may be regarded as hav-
ing been voluntarily made. ‘Thus, where all the available evidence
as to the circumstances merely shows that the accused, a private,
confessed to a friend, another private, the confession may be regarded
as voluntary.

The fact that the confession was made to a military superior or
to the representative or agent of such superior will ordinarily be
regarded as requiring further inquiry into the circumstances, par-
ticularly where the case is one of an enlisted man confessing to a
military superior or to the representative or agent of a military
superior. '

Facts indicating that a confession was induced by hope of benefit
or fear of punishment or injury inspired by a person competent (or
believed by the party confessing to be competent) to effectuate the
hope or fear is, subject to the following observations, evidence that
the confession was involuntary. Much depends on the nature of
the benefit or of the punishment or injury, on the words used, and
on the personality of the accused, and on the relations of the parties
involved. Thus, a benefit, punishment, or injury of trivial im-
"portance to the accused need not be accepted as having induced a
confession, especially where the confession involves a serious offense;
casual remarks or indefinite expressions need not be regarded as hav-
ing inspired hope or fear; and an intelligent, experienced, strong-
minded soldier might not be influenced by words and circumstances
which might influence an ignorant, dull-minded recruit.

Evidence that the accused stated that he made the confession
freely without hope of reward or fear of punishment, etc., or evi-
dence that the accused was warned just before he made the confes-
sion that his confession might be used against him or that he need
- not answer any questions that might tend to incriminate him is
evidence, but not conclusive evidence, that the confession was
voluntary.

b. Accused’s admissions.—In many instances an accused has made
statements which fall short-of being acknowledgments of guilt, but
which, nevertheless, constitute important admissions as to his con-
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nection or possible connection with the offense charged. Such state-
ments are called “admissions against interest” and are admissible in
evidence without any showing that they were voluntarily made.
Should it, however, be shown that an admission against interest was
procured by means which the court believes to have been of such
character that they may have caused the accused to make a false
statement, the court may either exclude or strike out and disregard
all evidence of the statement.

The following are examples of admissions against interest: A state~
ment made after arrest by an accused charged with homicide in a
dance hall, that he was in the hall when the homicide occurred; a
statement made to a sheriff by an accused charged with desertion
that he was “tired of Worklng for the Government and did not Want
to work for it any longer.”

The mere fact that the admission was made during an investiga-
tion of the charge does not make it inadmissible.

¢. Acts and statements of conspirators and accomplices—In cases where
several persons join with a common design in committing an offense,
all acts and statements of each made in furtherance of the common
design are admissible against all of them. It is immaterial whether
such acts or statements were done or made in the presence or hearing
of the other parties. The acts and statements of a conspirator, how-
ever, done or made after the common design is accomplished or
abandoned, are not admissible against the others, except acts and
statements in furtherance of an escape. Of course, this rule is not
to be construed as affecting the competency of one accomplice to
testify against the others. See 120 (Interest or bias).

Foundation must first be laid by either direct or circumstantial
evidence sufficient to establish prima facie the fact of conspiracy
between the parties. But as it sometimes may interfere with the
proper development of the case to require the trial to begin with
proof of the conspiracy, in such case the prosecution may, at the
trial, prove the declarations and acts of one made and done in the
absence of the others, before proving the conspiracy between the
defendants, though such proof will be treated as nugatory unless the
conspiracy be afterwards independently established.

The fact that a confession or admission of one conspirator is in-
admissible against the others does not prevent the use of such con-
fession or admission against the one who made it, but any such
confession or admission can not be considered as evidence against
the others. The effect of an unsworn statement made by one of
several joint offenders at the trial is likewise to be confined to the
one who made it.



118 - MANUAL FOR COURTS-MARTIAL, U. §. ARMY V1150

115. COURTS-MARTIAL—RULES OF EVIDENCE—Dying Declarations;
Res Gestee.—a. Dying declarations—See 148 (Murder) and 149 (Man-
slaughter).

b. Res geste.—Clrcumstances, including exclamatlons, declarations,
and statements of participants and bystanders, substantially con-
temporaneous with the main fact under consideration and so closely
connected with the main fact as to throw light upon its character,
are termed res gestee. Evidence of anything constituting a part of
the res geste is always admissible.

Thus, where an accused, A, is charged with the murder of B, evi-
dence by any person who was present is admissible to show that im-
mediately before the killing accused’s wife exclaimed to him, “B
has just assaulted me.” This evidence is admissible because the
making of the remark was substantially contemporaneous with the
main fact under consideration—i. e., the alleged killing—and so closely
connected therewith as to throw light upon its character in that the
remark tends to indicate what motive was in the accused’s mind,
regardless of whether his wife had in fact been assaulted or not. In
such a case, the evidence being introduced, not for the purpose of
proving the truth of the remark, but merely to show that the remark
was made, its admissibility does not constitute an exception to the
hearsay rule.

It sometimes happens, however, that an utterance constituting a
part of the res gestee was made under such circumstances of shock
or surprise as to show that it was not the result of reflection or design
but made spontaneously. In such a case evidence that the utterance
was made may be introduced for the purpose of proving the truth
of the utterance itself. This does constitute an exception to the
hearsay rule. For example, an accused, A, is charged with having
shot and killed B. A witness testifies that he, as well as A, B,
and a fourth man, C, were present at the time of the shooting; that
A and C had pistols; that he did not actually see-the shot fired;
that he was looking at B and not at A and C when he heard a shot,
and saw B, who was looking toward A and C, fall; and that as B
fell B exclaimed “A has shot me!” The testimony as to B’s excla-
mation is admissible as part of the res gesta,; but, because of the cir-
cumstances under which the exclamation was made, the evidence
may also be considered as tending to prove that it was A who shot B.

116.. COURTS-MARTIAL—RULES OF EVIDENCE—Documentary Evi-
dence; Proving Contents of Writing; Authentication of Writings.—a. Proving
contents of writing.—General Rule.—A writing is the best evidence of its
own contents, and must be introduced to prove its contents. Under
this rule, if it is desired to prove the contents of a private letter or
other unofficial paper, or of an official paper such as a pay voucher,
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a written claim against the Government, a pay roll or muster roll,
‘a company morning report, an’enlistment paper, etc., the strict and
formal method of doing so is to call a witness who can authenticate
‘it, and then to introduce in evidence the original,

Exceptions—If a writing has been lost or destroyed or if it is
otherwise satisfactorily shown that the writing can not be produced,
then the contents may be proved by a copy or by oral testlmony of
witnesses who have seen the writing.

When the original consists of numerous writings which can mnot
conveniently be examined by the court, and the fact to be proved is
the general result of the whole collection, and that result is capable
of being ascertained by calculation, the calculation may be made by
some competent person and the. result of the calculation testified to
by him, as, far instance, if the fact to be proved is the balance shown
by account books. In such cases it must be shown to the court that
the writings are so numerous or bulky that they can not conveniently
be examined by the court; that the fact to be proved is the general
result of the whole collection; that the result is capable of bLeing
ascertained by calculation ; that the witness is a person skilled in such
matters, and capable of making the calculation ; that he has examined
the whole collection and has made such a calculation; and that the
opposite party has had access to the books and papers from which the
caleulation is made. Opportunity will be afforded the opposite party
to cross-examine the witness upon the books and papers in question,
and to have them, or such of them as the cross-examiner may desire
and the court may permit on proper showing (or properly authenti-
cated or proved copies), produced in court for the purposes of the
cross-examination.

In the case of a public record required by law, regulation, or
custom to be preserved on file in a public office, a duly authenticated
copy is admissible to the extent that the original would be, without
either first proving that the original has been lost or destroyed, or
without otherwise accounting for the original.

Copies of any books, records, papers, and documents in any of the
executive departments of the Government are duly authenticated by
the seals of such departments.

A copy of .any book, record, paper, or document in the War De-
partment, including 1ts bureaus and branches, or in any command
or unit in the Army may be duly authenticated by the seal, inked
stamp, or other identification mark of such department, bureau,
branch, command, or unit, or by a signed certificate or statement in-
dicating that the paper in question is a true copy of the original and
that the signer is the custodian of the original. Thus “A true (ex-
tract) copy: (Sgd.) John Smith, Capt. 10th Inf. Comd’g., Co. A,

524654°--43———9
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10th Inf.” would be sufficient, prima facie, to authenticate a paper
as a copy of an original company record of Company A, Tenth
Infantry. .

An objection to proffered evidence of-the contents of a document
based on any of the following grounds may be regarded as waived if
not asserted when the proffer is made: It does not appear that the
original has been lost, destroyed, or is otherwise unavailable; it does
not appear that the preliminary matters described in the second sub-
paragraph under this heading (Exceptions) have been shown to the
court; it does not appear that a purported copy of a public record is
duly authentlcated

b. Authentication of writings.—In order to prove that a ertlng is
what it purports to be, in case of a private letter, the person who re-
ceived the letter should testify that he received it, and he should
identify it. Then it should be proved that the signature is in the
handwriting of the purported writer of the letter. But in proving
the genuineness of letters the rule is that the arrival by mail of a
reply purporting to be from the addressee of a prior letter duly ad-
dressed and mailed, is sufficient evidence of the genuineness of the
reply to justify its introduction in evidence. A similar rule pre-
vails-as to telegrams purporting to be from the addressee of a prior
telegram or telephone message. '

- If the writing is an official document such as a pay voucher, or an
admissible photostat copy, it should be produced in court. The sig-
nature to the voucher (or as shown by the photostat copy thereof)
should be proved to be genuine if that is not admitted.

Where the genuineness of the handwriting of any person may be
involved, any admitted or proved handwriting of such person shall
be competent evidence as a basis for comparison by witnesses or by
the court to prove or disprove such genuineness; but before ad-
mitting such specimens of handwriting, satisfactory evidence should |
be offered as to the genuineness of the same.

A failure to object to a proffered document on the ground that its
genuineness has not been shown may be regarded as a waiver of
that objection.

117. COURTS-MARTIAL—RULES OF EVlDENCE—Documentary Evi-
dence; Official Writings; Former Testimony.—a. Official writings. —General
Rule—1It is to be borne in mind that the mere fact that a document
is an official report does not in itself make it admissible in evidence
for it is the hearsay assertion of a person not in court. Thus,
neither the report of an investigating officer nor the accompanying
summary of the testimony of a witness on a preliminary investiga-
tion of a charge is competent evidence of the facts therein stated.
In this connection, however, see 114 (Confessions, admlsswns) and
1245 (Impeachment).
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Exceptions—An official statement in writing (whether in a reg-
ular series of records, or a report, or a certificate) is admissible
when the officer or other person making it had the duty to know the
matter so stated and to record it; that is, where an official duty exists
to know and to make one or more records of certain facts and events,
each such record, including a permanent record compiled from mere
notes or memoranda, is competent (i. e., prima facie) evidence of such
facts and events, without calling to the stand the officer or other
person who made it. For instance, the originals of an enlistment
paper, physical examination paper, outline-figure and fingerprint
card, guard report, individual equipment record, and morning report
are competent evidence of the facts recited in them, except as to
entries obviously not based on personal knowledge. As to copies,
see 116 (Exceptions). . A service record is not an original paper,
so far as relates to facts compiled in it from other original sources,
and therefore is not evidence of such facts. See, however, in this
connection, 79 (Previous convictions) and 129 (Final indorsement
on service record). A failure to object to a document on the ground
that the information therein is compiled from other original sources
may be regarded as a waiver of the objection.

A certificate by The Adjutant General, or one of his assistants, of
any fact or-event officially recorded in any book, record, paper, or
document on file in the War Department or in any of its bureaus or
branches, is prima facie evidence of such fact or event in any case in
which The Adjutant General, or one of his assistants, shall certify
that it is contrary to public policy to divulge the source of official
knowledge of such fact or event or to divulge the text of the ofﬁcml
record 1nvolved See 125 (Judicial notice).

b. Former testimony.—As to use of the record of the proceedings of

“a court of inquiry, see A. W. 27.

Where, at any trial by a court-martial, including a rehearing, it
is made to appear to the satisfaction of the court that a witness who
has testified in either a Federal or a State court or before a court-
martial at a former trial of the same person where the issues were
the sdme as in the case on trial and where the accused was con-
fronted with the witness and afforded the right of cross-examination,
is dead, insane, or too old or infirm to attend the trial, or is beyond
the reach of process, or more than 100 miles from the place where
the trial is had, or can not be found, his testimony at the former
trial, if properly proved, may be received by the court if otherwise
admissible, except that such testimony of an absent witness may not
be introduced in evidence in a capital case without the consent of the
accused unless the witness is dead or beyond the reach of process.
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The testimony of a witness who has testified at a former trial by
court-martial may be proved by the record of the former trial or by
a duly certified copy of so much of such record as contains the desired
testimony, and in any case the testimony may be proved by the
stenographic report of such testimony verified by the person by whom
it was reported. If in any case other competent proof is not avail-
able, the former testimony of such a witness may be proved by any
person who heard the same being given and who remembers all or
substantially all of it.

If otherwise admissible, a deposition taken for use or used at a
former trial by a court-martial is admissible in a subsequent trial
of the same person on the same issues.

118. COURTS-MARTIAL—RULES OF EVlDENCE—Documentary Evi-
dence; Books of Account; Maps, Photographs, etc.—a. Books of account.—
Entries in books of account, where such books are proven to have
been kept in the regular course of business, and the entrant is dead,
insane, out of the jurisdiction of the court, or otherwise unavailable
to testify, are admissible as evidence. Also the lack of an entry in a
series of written entries is admissible as an implied statement that
no events occurred of the kind that would have been recorded.

Where the entrant is available to testify in court, books of account
will be used, just as memoranda are used, for the purpose of either
refreshing or supplying the recollection of the witness.

Where the entrant only records an oral report or written memo-
randum made in the regular course of business by another person or
persons, such other person or persons, if available, must also be
called to testify.

The original document of entry must be produced or accounted for.
Where a composite entry is used, the extent to which intermediate
memoranda must be produced depends on the circumstances of each
case. As between ledger and daybook or other kinds of books, the
book required is that which contains the first regular and collected
record of the transactions,

b. Maps, photographs, etc—Maps, photographs, sketches, ete., as to
localities, wounds, etc., are admissible as evidence when properly veri-
fied by the party who made them, or by anyone personally acquainted
with the locality, object, person, etc., thereby represented or pic-
tured, and able to state their correctness, from his own personal
knowledge or observation; or when coming from official sources
that are authentic. This character of evidence is capable of gross
misrepresentation of facts and should be carefully scrutinized. Fin-
gerprints, upon proper verification, are admissible, but caution
should be taken to use only witnesses skilled in interpreting finger-
prints.
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119. COURTS-MARTIAL—RULES OF EVIDENCE—Documentary Evi-
" dence; Depositions; Memoranda; Affidavits.—a. Depositions.—General.—
See A. W. 25 and 26, and 98 (Interrogatories and depositions). Any
case referred to a special court-martial for trial under the second
proviso of A. W. 12 is a case “not capital” within the meaning of
A. W. 25. The case is “not capital” within the meaning of A. W. 25
if none of the crimes or offenses charged is legally punishable by
death s and although a crime or offense charged in the case is punish-
able by death under the Article of War denouncing it, such crime or
offense is not legally so punishable, if the applicable limit of punish-
ment prescribed by the President under A. W. 45 is less than death.
Deposition testimony may be introduced for the defense in capital
cases if otherwise admissible. Where the defense calls for such testi-
mony in capital cases, the witnesses may be cross-examined by inter-
rogatories as fully as witnesses in a case not capital. Under express
consent of the defense made or presented in court, but not otherwise,
a court may admit deposition testimony not for the defense in a capi-
tal case. Except when express consent is required as just noted,
failure to object to the introduction of a deposition on the ground
that it was not authorized by A. W. 25 or was not taken before a
proper officer or on reasonable notice may be regarded as a waiver
- of the objection.

The same rules as to competency of witnesses and admissibility of
evidence apply in the taking of evidence by deposition that apply in
the examination of a witness before the court, except that a wider
latitude than usual should be allowed as to leading questions.

If the interrogatories and cross-interrogatories for depositions are
submitted for acceptance by the court in open session, objection to the
competency of the deponent, if grounds of objection are known at
the time, as well as objections to questions, should be raised at such
session and ordinarily be passed upon by the court at that time. The
court should, however, in the interests of justice, entertain such
objections when the depositions are offered in evidence.

If the interrogatories and cross-interrogatories were not so sub-
mitted, objections to the deposition as a whele or to a part thereof
may be made when it is offered in evidence.

Offering Deposition—The party at whose instance a deposition
has been taken should not be permitted to offer only such parts of
the deposition as are favorable to him or as he may elect to use; he
must offer the deposition in evidence as a whole or not offer it at all.
If the party at whose instance a deposition has been taken decides
not to offer it, it may be offered by the other party. ‘

Reading, ete., of Depositions—Ordinarily a deposition will be
read to the court by the side on whose behalf it was taken, but if the
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accused is not represented by counsel, the trial judge advocate will
read to the court the deposition taken on his behalf, unless the accused
requests to read it or does not desire to offer it. After being read to
the court a deposition will be properly marked as an exhibit with a
view to incorporation in the record.

b.. Memoranda.—Memoranda may be used to supply facts once known
but now forgotten or to refresh the memory. Memoranda are there-
fore. of two sorts: First, if the witness does not actually remember
the facts but relies on the memorandum exclusively (as in the case
of a bookkeeper using an old account book), then the witness must
be able to.state that the record accurately represented his knowledge
at the time of its making. But it is not necessary that he should him-
self have made the record if he can state from his present recollec-
tion that it was correct when made, and the entries must have been
made at or near the time, and the recollection at such time -must have
been fresh as to the facts recorded. Where the witness’s certainty rests
on his usual habit or course of business in making memoranda or
records, it is sufficient. Second, if the witness can actually remember
the facts and merely needs the memorandum to refresh his memory,
or a part of it, then the above limitations do not apply. But the
court should see to it that no attempt is made to use such a paper
to impose a false memory on the court under guise of refreshing it.

A memorandum of the first sort is admissible. Where the memoran-
dum is of the second sort, the witness will testify without the memo-
randum itself being admltted in evidence.

The memorandum to be used must always, on demand, be shown to
the opponent for purposes of inspection and cross-examination.

¢. Affidavits—The general rule is that affidavits are not admissible;
but there may be exceptions. See for examples of such exceptions
the second subparagraph of 111 (Interlocutory questions), and 126¢
(Waiver of objection}).

120. COURTS-MARTIAL—RULES OF EVIDENCE—Competency of Wit-
nesses.—a. General—The general capacity, mental and moral, of an
adult witness is always presumed. The party alleging the contrary
must always prove to the court the specific ground of incapacity or
else the witness should be allowed to testify; that is, the burden of
proof rests upon the party who alleges incompetency. ‘

Any known objection to the witness’s competency should be made
before he is sworn. If his incompetency should later appear, how-
ever, a valid objection should be sustained, or the court, of its own
motion, should refuse to hear him further, and order that any testi-
mony he may have already given be disregarded.

b. Children—The competency of children as witnesses is not depend-
ent upon their age, but upon their apparent sense and their under-
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-standing of the moral importance of telling the truth. Such sense.
and understanding may appear upon such preliminary questioning of
the child as the court deems necessary or from the child’s appearance
and testimony in the case.

o. Conviction of crime.—Conviction of an offense does not disqualify
a witness, but may be shown to diminish his credibility. See 1245
(Impeachment).

d. Interest or bias. ——Interest or bias does not dlsquahfy For in-
stance, the fact that a person owes a party money or has a property
interest with or against a party does not disqualify him from testi-
fying for or against that party; and a person who is an avowed
friend or enemy of the accused is not thereby disqualified from testi-
fying for or against the accused.

Wife and husband may testify in favor of each other without
limitation; but unless both consent, neither wife nor husband is a
competent witness against the other, except as follows: A wife may
testify against her husband without his consent whenever she is the
mndividual or one of the individuals injured by an offense charged
against her husband. Thus in such cases as bodily injuries inflicted
by him upon her, bigamy, polygamy, or unlawful cohabitation,
abandonment of wife and children, or failure to support them, or
using or transporting her for “white slave” or immoral purposes,
the wife may testify against her husband; but she can not be
compelled to do so. See in this connection 1235 (Privileged
communications).

The accused is at his own request, but not otherwise, a competent
witness. His failure to make such request shall not create any pre-
sumption against him. Upon taking the stand as a witness he occu-
pies no exceptional status. The same rules as to the admissibility of
evidence, privilege of the witness, impeaching of his credit, etc., will
apply to him as to any other witness. As to cross-examination of
accused, see 1210.

One of two or more persons concerned in an offense is always com-
petent to testify, whether he be charged jointly or separately and
whether he be tried jointly or separately, and whether he be called
for the prosecution or for the defense; except that he can not, if
on trial himself, be called except upon his own request, and if not
on trial himself he may assert his privilege not to incriminate him-
self. See in this connection 114¢ (Acts, etc., of conspirators, etc.)
and 1225 {Compulsory -self-incrimination).

The fact that an accomplice testifies for the prosecution does not
make him afterwards immune from trial except to the extent that
immunity may have been promised him by an authority competent
to order his trial by general court-martial.,
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121. COURTS-MARTIAL—RULES’ OF EVIDENCE—Examination of Wit-
nesses.—a. General—As to oaths of witnesses, see 95. Where a witness
is recalled to the witness stand, he will not be sworn again, but should
be reminded that he has been sworn in the case and is still under
oath. A failure so to remind him, however, does not affect the valid-
ity of the trial and will not be ground for rejecting the testimony.

Subject to the discretion of the court, a witness before completing
his testimony is not ordinarily permitted to be present in court dur-
ing the introduction of other evidence or during the opening state-
ments. The fact that a witness was so present may be commented
upon in argument by either party, in relation to the weight to be
given the evidence of the witness.

Witnesses are usually examined in the following order: Witnesses
for the prosecution, witnesses for the defense, witnesses for the
prosecution in rebuttal, witnesses for the defense in rebuttal, wit-
nesses for the court. The order of examining each witness is usually
direct examination, cross-examination, redirect examination, recross
examination and examination by the court. However, the court may
permit the recall of witnesses, including an accused, at any stage of
the proceedings; it may permit material testimony to be introduced
by either party quite out of its regular order and place, and may
permit a case once closed by either or both sides to be reopened for
the introduction of testimony previously omitted.

The court should not excuse a witness until satisfied that neither
party has any further questions to -ask him.

Refusal by a witness to answer a proper question is a military
offense or an offense under A. W. 23 according to whether the witness
is subject to military law or not. »

It is never necessary for a party to ask questions through the court
or ask that the court adopt a question.

A witness should be required to limit his answer to the question
asked. He can not, however, be required to answer categorically
(e. g., by a simple “yes” or “no”) unless it is clear that such an
answer will be a complete response to the question. A witness may
always be permitted at some time before completing his testimony to
explain any of his testimony.

The reason for any objection will ordinarily be stated.

With reference to questioning witnesses through an interpreter,
see 47 (Duties of interpreter).

b. Cross; redirect and recross examination; examination by the court or a
member—Cross-examination—Cross-examination should be limited to
matters having a bearing upon the testimony of the witness on direct
examination. As one purpose of cross-examination is to test the
credibility of the witness, he may always be cross-examined as to
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matters bearing upon his credibility, for instance, he may be inter-
rogated as to his relationship to the parties and to the subject matter
of the case, his interest, his motives, inclinations, and prejudices,
his means of obtaining a correct and certain knowledge of the facts
about which he testifies, the manner in which he has used those means,
his powers of discernment, memory, and description. Leading ques-
tions may be-freely used on cross-examination. :

A witness, whatever be his rank or office, may be cross-examined.
For instance, he may be asked in a proper case whether he has not -
expressed animosity toward the accused, or whether on a previous
occasion he made a statement materially different from that em-
braced in his testimony. Such questions imply no disrespect to the
witness, and he can not ploperly decline to answer them on that
ground.

. An accused person taking the stand.as a witness becomes subject to
cross-examination like any other witness. So far as the latitude of
the cross-examination is discretionary with the court, a greater lati-
tude may properly be allowed in his cross-examination than in that
of other witnesses. When the accused testifies in denial or explana-
tion of any offense, the cross-examination may cover the whole subject
of his guilt or innocence of that offense. Any fact relevant to the
issue of his guilt of such offense or relevant to his credibility as a wit-
ness is properly the subject of cross-examination. The accused can
not avail himself of his privilege against self-incrimination to escape
proper cross-examination. Where an accused is on trial for a number
of offenses and on direct examination has testified about only a part
of them, his cross-examination must be confined to questions of
credibility and matters having a bearing upon the offense about which
he has testified.

Redirect and Recross Examination~—Ordinarily the redirect exami-
nation will be confined to matters brought out on the ¢ross-examina-
tion, and the recross-examination will be confined to matters brought
out on the redirect examination, But in these matters the court, in
the interest of truth and justice, should be liberal in relaxing the rule.

Ezamination by the Court or a Member.—The court and its mem-
bers may ask a witness other than the accused any questions that
either side might properly ask such witness. If new matter, not
properly the subject of cross-examination of such witness on his
previous testimony, be elicited by questions of the court or its mem-
bers, both parties will be permitted to cross-examine the witness
upon such new matter.

In questioning an accused the court and its members must confine
themselves to questions which would have been admissible on cross-
examination of the accused by the prosecution.
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Questions by the court or its members and evidence elicited thereby
are subject to objection on proper grounds by either side and by
members of the court.

¢. Leading questions; ambiguous and misleading questions; other objec-
tionable questions.—Leading Questions—General Rule—Leading ques--
tions are questions which either suggest the answer it is desired the
witness shall make, or which, embodying a material fact, are suscepti-

* ble of being answered by a simple yes or no. A leading question ex-
cept on cross-examination should be excluded upon proper objection.
For example, where a knife is introduced in evidence a witness should
not be asked on direct examination whether it is the knife with which
he saw the accused stab Private A. He should be asked first whether
he recognizes the knife, and if he answers that he does, then he may
be asked where he saw it, and what was done with it, etc. A question
may be none the less leading, although it includes the prefatory
phrase “Did you or did you not.” :

Exceptions—To abridge the proceedings, the witness may be. led
at once to points on which he is to testify. The rule is therefore
not applicable to that part of the examination of a witness which is
purely introductory. For example, in a desertion case, the policeman
who supposedly apprehended the accused may be asked whether at
a certain time and place he saw the accused.

When the witness appears to be hostile to the party calling him or
is manifestly unwilling to give evidence, the court may, in its dis-
cretion, permit the party calling him to put leading questions. In
this connection, see 1246 (Impeachment). -

When it appears that the witness had made an erroneous statement

. through a mere slip of the tongue, his attention may be directed to -

the matter by a leading question in order to afford him an oppor-
tunity to correct the statement if he so desires.

Where, from the nature of the case, the mind of the witness can
not be directed to the subject of the inquiry without a particular
specification of it, a leading question may be asked for that purpose.
Thus, where a witness testified that he heard the accused make a
certain statement on a certain occasion in the hearing of certain other
persons, and such persons are called to contradict the witness, each
of them may be asked whether he heard the accused make the
statement.

In other cases the court, in its discretion, may allow liberal de-
partures from the rule but must always be careful in so doing not
to allow an untruthful witness an opportunity to shape his testimony
as he thinks the questioner desires, or the reverse, or to try to match
it up with the testimony of other witnesses, from suggestions he may
gather during his examination, and not to allow either the trial
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judge advocate or counsel for the accused, on direct examination, to
intimate to a witness that his testimony on a material point is wrong,
or ought to be changed except within the limits indicated above.

Ambiguous and Misleading Questions—A question which is am-
biguous or misleading should never be-permitted either on direct or
cross examination. Such a question is unfair to a witness, who may
thereby be led into making an unintentional misstatement. More-
over his answer may give a wrong impression to the court. Included
in ambiguous or misleading questions are those embodying two or
more separate elements or questions. Thus the question “Did you
see the accused leave the quarters with a bundle under his arm?”
really containg four questions. Under certain circumstances the wit-
ness’s affirmative or negative answer might be intended to apply only
to-one of the four questions involved and might be understood by the
court to apply to all of them. Also included are questions which as-
sume a fact not previously testified to by the witness. Thus the
question “ When you saw the accused was anyone with him?”
would be improper unless the witness had previously testified that
he had seen the accused.

Other Objectionable Questions—Questions should not be asked for
the purpose of suggesting matters known not to exist or that the
rules of evidence clearly make inadmissible. See also 75¢ (Duties of
court) and 122 (Degrading and incriminating questions).

. 122. COURTS-MARTIAL—RULES OF EVIDENCE—Degrading and In-
criminating Questions.—a. Compulsory self-degradation—Under A. W. 24
no witness or deponent need answer any question not material to the
issue when such answer might tend to degrade him. This privilege
applies only to matters- not material—i. e., relevant to the issue—
whereas the privilege against self-incrimination covers all matters
whatsoever. '

b. Compulsery self-incrimination.—The fifth amendment to the Consti-
tution of the United States provides that in a criminal case no per-
son shall be compelled “to be a witness against himself.” The prin-
ciple embodied in this provision applies to trials by courts-martial
and is not limited to the person on trial, but extends to any person
who may be called as a witness. See A. W. 24 as to prohibition
against compelling a witness to incriminate himself or to answer any
question the answer to which may tend to incriminate him.

If a witness states that the answer to a question might tend to
incriminate him, he will not be required to answer the question un-
less it clearly appears to the court that no answer to the question
could have that effect.

- Although an answer to a question apparently would incriminate or
tend to incriminate a witness, he can not refuse to answer where,
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for instance, with respect to the offense as to which the privilege is
asserted, he might successfully plead the statute of limitations, for-
mer trial, etc. See 67, 68, and 69. As to waiver of privilege by ac-
cused testifying in his own behalf, see 1216 (Cross-examination).

The privilege of a witness to refuse to respond to a question the
answer to which may incriminate him is a personal one, which the
witness may exercise or waive as he may see fit. It is not for the
trial judge advocate or accused to object to the question or to check
the witness, or for the court to exclude the question or direct the
witness not to answer, although the court should advise an appar-

_ently uninformed witness of his right to decline to make any answer
which might tend to incriminate him.

The prohibition against compelling one to give evidence against
himself is a prohibition of the use of physical or moral compulsion
to extort communications from him and not an exclusion of his body
as evidence when it is material. ‘

It follows that it would be appropriate for the court to order the
accused to expose his body for the examination by the court or by a
surgeon who would later testify as to the results of his exanrination.
Upon refusal to obey the order, the accused’s clathing might be re-
moved by force. The accused might likewise be compelled to try on
clothing or shoes, or to place his bare foot in tracks, or to submit
to having his ﬁngerprmts made.

123. COURTS-MARTIAL—RULES OF EVIDENCE—Privileged and Non-
privileged Communications.—a. General—A privileged communication is
one that relates to matters oceurring during a confidential relation
which it is the public policy to protect. A witness can decline to
answer a question touching such a communication, and where the
privilege is that of the accused, or of the Government, or of any per-
son other than the witness, the court will not permit the witness to
answer such question, except with the consent of the person entitled
to the benefit of the privilege or of the proper governmental authori-
ties, as the case may be.

b. Certain privileged communications.—State Secrets and Police Se-
crets~~Communications made by informants to public officers engaged
in the discovery of crime are privileged. The deliberations of courts
and of grand and petit juries are privileged, but the results of their
deliberations are not privileged. Diplomatic correspondence, and, in
general, all oral or written official communications, the disclosure of
which would, in the opinion of the head of the executive department
or independent bureau concerned, be detrimental to the public
interest, are privileged.

The privilege that extends to communications made by informants
to public officers engaged in the discovery of crime should be given a



5 123¢ COURTS-MARTIAL—RULES OF EVIDENCE 131

common-sense interpretation, keeping in mind both the public interests
and the interest of the accused.

Comumunications Between Husband and Wife and Between At-
torney and Client—Communications between husband and wife are
privileged ; therefore neither may testify to confidential communica-
tions of the other unless the other consent. See in this connection
1204 (Interest or bias). .

The testimony of the attorney or his interpreter, clerk, stenom‘x—
pher, ete., as to communications between the client and the attorney,
made While the relation of attorney and client existed and in con-
nection with the matter for which the attorney was engaged, will
not be received by a court, unless such communications clearly con-
template the commission of a crime; i. e., perjury, subornation of
perjury, etc. Of course, communications prior to or subsequent to
the relation are not privileged. The client, but not the attorney,
may waive this privilege. :

The purpose of the privilege, extended to communications be-
tween husband and wife and attorney and client, which grows out
of a recognition of the public advantage that accrues from encourag-
ing free communication in .such circumstances, is not dlsregarded by
allowing outside parties who overhear such privileged communica-
tions to testify to what they have overheard. It would not be per-
mitted, however, for one of the minor children of the parents, who
might reasonably be presumed by the parents not to understand what
they were talking about, to testify to communications overheard by
such child.

Confidential Papers—The reports of special inspections by the
Inspector General’s Department are confidential documents and the
testimony taken is considered a part and parcel of such reports.
There is no law or regulation which requires copies of the evidence
contained in these confidential reports to be furnished to officers
whose conduct has been under investigation. So also the reports of
The Judge Advocate General to the Secretary of War have always
been regarded as confidential communications, and it has not been
the practice to furnish copies of them to parties outside the depart-
ment in the absence of special authority from the Secretary of War.

¢. Certain nonprivileged communications.—7 elegrams.—Neither private
telegrams nor the information regarding them that comes to the
knowledge of telegraph operators, either military or civil, are privi-
leged. Telegraph operators, both military and civil, may be ordered
or subpenaed to testify before a court-martial as to private tele-
grams, and private telegrams may be brought before a court- martlal
by the usual process.

Communications to Medical Officers and Civilian Physicians.—
It is the duty of medical officers of the Army to attend officers and
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soldiers when sick, to make the annual physical examination of
officers, and examine recruits for-enlistment, and they may be spe-
cially directed to observe an officer or soldier or specially to exam-
ine or attend them. Such observations, examination, or attendance
‘would be official and the information acquired would be official.
While the ethics of the medical profession forbid them to divulge
to unauthorized persons the information thus obtained and the state-
ments thus made to them, such information and statements do not
possess the character of privileged communications.

The communications between civilian physician and patlent are
not privileged.

124. COURTS-MARTIAL—RULES OF EVIDENCE—Credibility of Wit-
nesses; Impeachment of Witnesses.—a. Credibility of witnesses.—The credi-
bility of a witness is his worthiness of belief, and is determined by
his character, by the acuteness of his powers of observation, the
accuracy and retentiveness of his memory, by his general manner in
giving evidence, his relation te the matter in issue, his appearance
and deportment, by his friendships and prejudices, by his general
reputation for truth and veracity in the community where he lives,
by comparison of his testimony with other statements made by him
out of court, by comparison of his testimony with that of others,
‘etc. See in this connection 1215 (Cross-examination). The court
will draw its own conclusions as to the credibility of the witness and
attach such weight to his evidence as his credibility may warrant.
There may be cases in which the court would be justified in attach-
ing no weight at all to the testimony of a witness. In general, a
witness gains no corroboration merely by repeating his statements a
number of times to the same effect. Hence, similar statements made
by a witness prior to the trial consistent with his present testimony
are in general not admissible to corroborate him. But this is only a
general rule, and there are some situations in which such statements,
having a real evidential value, are admissible. For example, if a
witness is impeached on the ground of bias due to a quarrel with the
accused, the fact that before the date of the quarrel he made an
assertion similar to his present testimony tends to show that his
present testimony is not due to bias. So, also, where he is sought
. to be impeached on the ground of collusion or corruption the circum-
stances of the case may show that such prior statements have such-
evidential value as to make them admissible.

A conviction may be based on the uncorroborated testimony of an
accomplice, but such testimony is of doubtful integrity and is to be
considered with great caution.

b. Impeachment of witnesses—General—Impeachment signifies the
process of attempting to diminish credibility. The credibility of
any witness, including an accused, may be attacked.
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The general rule is that a party is not permitted to impeach his
own witness; that is, to attempt deliberately to discredit him. Such
inconsistencies, however, as incidentally develop between - witnesses
for the same side are not impeachments. The general rule is sub-
ject to a few exceptions. Thus, where a party is compelled to call a
witness whom the law, or circumstances of the case, make indispen-
sable, or where a witness proves unexpectedly hostile to the party
calling him, such party is permitted to impeach the witness. In
the latter case it must first appear that the witness is hostile and
that the party calling him has been surprised by the evidence given
by the witness. The witness may then be asked if he has made
inconsistent statements out of court, the time, place, and circum-
stances of the statement being described to him in detail, and upon
his denial witnesses may be called in proof that he did make them.
While a party surprised by the hostile evidence of his own witness
may impeach such witness as indicated above, the party is not per-
mitted to attack the reputation of such witness by showmtr that his
general character is bad.

Various Grounds—General lack of /vemczty.—Where impeachment
of a witness on this ground is undertaken, the impeaching evidence
must be limited to evidence of his general reputation for truth and
-veracity in the community in which he lives or pursues his ordinary
profession or business. In the military service “community” may
include the witness’s organization, post, or station. Personal opinion
as to character is not admissible, except that a witness may, after
testifying that he knows the reputation of the person in question as
to truth and veracity in the community in which he resides or
pursues his ordinary profession or business, and that such reputa-
tion is bad, be further asked whether or not from his knowledge of
such reputation he would believe the person in question on oath.
After such impeaching evidence, evidence that the witness’s general
reputation for truth and veracity in such community is good may be
used in rebuttal. -

Conviction of crime. —EVldence of conv1ct10n of any crime is
admissible for the purpose of impeachment where such crime either
involves moral turpitude or is such as to affect the credibility of the
witness. Proof of such conviction may be made by the original or
admissible copy of the record thereof or by an admissible copy of -
the order promulgating the sentence. Before introducing such proof,
the witness must first be questioned with reference to the conviction
sought to be shown, in order that he may have an opportunity of
denying or of admitting and explaining it. If the witness admits
the conviction, other proof is unnecessary. Evidence relating to an
offense not involving moral turpitude or affecting the credibility of
the witness should be excluded.
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Inconsistent statements—A witness may be impeached by showing
by any competent evidence that he has previously made a statement
inconsistent with his testimony on the stand. The foundation for
the introduction of evidence of the making of an inconsistent oral
statement must first be laid by asking the witness on cross-examina-
tion if he did not make the inconsistent statement, at the same time
directing his attention to the time and place of such statement and
the person to whom it was made. If the witness admits making the
statement, no other proof that he made it is admissible. If he denies
making the statement or testifies that he does not remember whether
he made it or not, evidence that he made it may be introduced.

If the inconsistent statement is contained in a writing signed by
the witness, the writing should be shown to the witness, and he should
be asked to identify his signature thereon. If he admits his signa-
ture, the writing then becomes admissible in evidence. If he does
not admit his signature, it may be otherwise proved, and the writing
will then become admissible in evidence. :

The fact that the inconsistent statement was made in the course of
an investigation or at another trial does not make proof of the
making of such statement inadmissible for purposes of impeachment.

Proof of the making of an inconsistent statement relating only to
a collateral fact and not to any issue in the case is not admissible.

A witness has a right to explain any apparently inconsistent state-
ment previously made by him and may, if excused from the stand,
be recalled for that purpose.

Prejudice, bias, etc—Prejudice, bias, friendship, former quarrels,
relationship, etc., may be shown to diminish the credibility of the
witness, either by the testimony of other witnesses or by cross-
examination of the witness himself. Such matters are never re-
garded as collateral.

125. COURTS-MARTIAL—RULES OF EVIDENCE—Judicial Notice.—
Certain kinds of facts need not be proved because the court is au-
‘thorized to recognize their existence without proof. Such recogni-
tion is termed “Judicial notice.” v

The principal matters of which a court-martial may take judicial
notice are as follows:

The Constitution, treaties, and other general laws of the United
States; the law of nations; the common law; the laws of the State,
Territory, or possession of the United States (including the District
of Columbia) in which the court is sitting;

The great seal of the United States and those of its possessions
and of the several States and Territories; the seals of all courts of
record of the United States and its Territories and possessions and
of the several States; the seal of a notary public; the seal of The
Adjutant General’s Ofﬁce,
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The ordinary divisions of time, as to years, months, weeks, etc.;
general facts and laws of nature, including their ordinary operations
and effects; and general facts of history;

The political organization of the Government of the United States
and its Territories and possessions and of the several States and their
chief officials; and current political conditions of war and peace;

The organization of the Army, including the regulations relating
thereto, the Army Regulations, the Official Army Register, the Army
List and Directory, the provisions of this and other official Army
manuals, the existence and location of military departments, corps
areas (serwoe commands), reservations, posts, and stations of troops,
as published to the Army; the fact that an officer belongs to a certain
organization, branch, etc.;

General orders, bulletins, circulars, and general court-martial
orders of the War Department; general orders, bulletins, circulars,
and general court-martial orders of the authority appointing the court
and of all higher authority; and

Price of articles issued or used in the Mﬂitary Establishment when
published to the Army in orders, bulletins, or price lists.

The seal of The Adjutant General’s Office on a certificate is pmma
facie evidence that the signature thereon is that of The Adjutant
General or one of his assistants. : -

The principle of judicial notice does not prohibit the court from
receiving evidence of a fact of which it is authorized to take judicial
notice, and, if not satisfied of the fact of which it is asked to take
judicial notice, it may resort to any authentic source of information.
For example, where the terms of a general order of the War Depart-
ment are material, the court may send for a copy of the order. ’

It is customary for the side desiring the court to take judicial
notice of a given fact to ask the court to do so, at the same time pre-
senting any available authentic source of information on the subject.

126. COURTS-MARTIAL—RULES OF EVIDENCE—Miscellaneous Mat-
ters: Intent; Stipulations; Waiver of Objections.—a. Intent—General.—In
certain offenses, as murder, larceny, burglary, and desertion, a specific
intent is a necessary element. In such a case the specific intent must
be established either by independent evidence, as, for example, words
proved to have been used by the offender, or by inference from the
act itself.

In other offenses, as sleeping on post drunkenness on duty, neglect
of duty, and absence without leave, specific intent is not an element,
and proof of the act alone is suﬂicient to establish guilt. Other illus—
trations and details as to evidence of intent in the more usual cases
are included in Chapter XXVI (Punitive articles).

524654°—43—10
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Drumkenness—It is a general rule of law that voluntary drunken-
ness, whether caused by liquors or drugs, is not an excuse for crime
committed while in that condition; but it may be considered as affect-
ing mental capacity to entertain a specific intent, where such intent
is a necessary element of the offense. 7

Such evidence should be carefully scrutinized, as drunkenness ‘is
easily simulated or may have been resorted to for the purpose of
stimulating the nerves to the point of committing the act.

In courts-martial, however, evidence of drunkenness of the accused,
as indicating his state of mind at the time of the alleged offense,
whether it may be considered as properly affecting the issue to be
tried, or only the measure of punishment to be awarded in the event
of conviction, is generally admitted in evidence.

As to proof of drunkenness, see 145 (Drunkenness on duty).

Ignorance of fact—Ignorance or mistake of fact will exempt a
. person from criminal responsibility, provided always it is an honest
ignorance or mistake and not the result of carelessness or fault on
his part. Examples appear in Chapter XXVI (Punitive articles),
e. g., 134. i

Ignorance of Law.—Ignorance of the law is not an excuse for a
criminal act. This rule may be partially relaxed by courts-martial
in the trial for purely military offenses of soldiers recently enlisted.

For example, a recruit might be permitted to show that the Articles
of War had never been read to him as required by A. W. 110.- While
such evidence would not amount to a defense, it could be regarded by
the court as an extepuating circumstance.

b. Stipulations.—As to facts—The parties may make a written or
oral stipulation of the existence or nonexistence of any fact. A
stipulation need not be accepted by the court, and should not be ac-
cepted where any doubt exists as to the accused’s understanding of
what is involved. A stipulation which practically amounts to a con-
fession where the accused has pleaded not guilty and such plea still
stands; and a stipulation of a fact which if true would operate as a
complete defense to an offense charged should not ordinarily be ac-
cepted by the court. In a capital case and in other important cases
a stipulation should be closely scrutinized before acceptance. The
court is not bound by a stipulation even if received. For instance,
its own inquiry may convince the court that the stipulated fact was
not true.. The court may permit a stipulation to be withdrawn, If
so withdrawn, it is not effective for any purpose.

As to testimony and documentary evidence.—~The parties-may stip-
ulate that if a certain person were present in court as a witness, he
would give certain testimony under oath. See 52¢ in this connection
(stipulation which warrants denial of continuance). Such a stipula-
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tion does not admit the truth of such testimony, nor does it add any-
thing to the weight of the testimony. Such stipulated testimony may
be attacked or contradicted or explained in the same way as though
the witness had actually so testified in person. The principles as to
acceptance and withdrawal of stipulations as to facts apply here; but
the court may be more liberal in accepting stipulations as to testimony.

Subject to the same observations as to stipulations as to testimony,
stipulations may be made as to the contents of a document.

¢. Waiver of objections.—The prosecution or the defense may in open
court either orally or in writing waive an objection to the admissi-
bility of offered evidence. Such a waiver adds nothing to the weight
of the evidence nor to the credibility of its source. The court in its
discretion may refuse to accept, and may permit the withdrawal of,
any such waiver. There is no prescribed form for making a waiver.
Thus, if it clearly appears that the defense or prosecution understood
its right to object, any clear indication on its part that it did not’
desire to assert that right may be regarded as a waiver of such objec-
tion. However, a waiver of an objection does not operate as a con-
sent where consent is required, and a mere failure to object does not
amount to a waiver except as otherwise stated or indicated in this
manual. '
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128. PRELIMINARY STATEMENT.—Articles 55, 56, 57, 60, 62, 70, 71,
72, 74, 75 (parts only), 76, 77, 78, 79, 80, 81, 87, 88, 90, 91 are
omitted from this chapter, as the offenses denounced by them are of
such infrequent occurrence. In case .of any doubt with respect to
such an offense that is not resolved by a reference to the pertinent
Articles of War and any interpretations thereof that may be included
in App. 1, and to the form of specification (App. 4), reference should
be had to authoritative military precedents.

129. FIFTY-FOURTH ARTICLE OF WAR.

FRAUDULENT ENLISTMENT

Discussion.—A fraudulent enlistment is an enlistment procured
by means of either a willful—i. e., intentional—misrepresentation in -
regard to any of the qualifications or disqualifications prescribed by
law, regulation, or orders for enlistment, or a willful concealment in
regard to any such disqualification.

Misrepresentation and concealment include any act, statement, or
omission, which has the effect of conveying what is known by the
applicant to be an untruth or of concealing what he knows to be
the truth concerning his qualifications or disqualifications for enlist-
ment. : : .

Misrepresentation or concealment may be with respect to matters
which, if truthfully stated or revealed, would induce an inquiry by
the recruiting officer concerning the qualifications or disqualifications
for enlistment, such as matters called for by questions as to previous
service and previous applications for enlistment. Where a soldier
again enlists without a discharge, he should be charged under A. W.
54 if he has received pay or allowances, otherwise he should be
charged under A. W. 96. See 152a.

A person who procures himself to be enlisted by means of several
willful misrepresentations and concealments as to his qualifications
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for the one enlistment so procured and receives pay and allowances
under such enlistment commits but one offense under A. W. 54.

Proof.—(a) The enlistment of the accused in the military service as
alleged; (&) that the accused willfully—i. e., intentionally—misrep-
resented or concealed a certain material fact or facts regarding his
qualifications for enlistment as alleged; (¢) that his enlistment was
procured by such intentional misrepresentation or concealment; and
(d) that under such enlistment the accused received either pay or
" allowances, or both, as alleged.

The receipt of pay or allowances should be proved by direct evi-
dence if such evidence is reasonably available, but may be proved by
circumstantial evidence—i. e., by merely showing that accused was on
duty under such enlistment a sufficient time to warrant the inference
that he had been fed or sheltered or both. Whatever was furnished
accused while in confinement pending trial for the fraudulent enlist-
ment, or transportation furnished accused for the convenience of the
Government is not considered an allowance.

Where concealment of a dishonorable dlscharge is alleged, the final
indorsement on the service record is competent evidence of the
dishonorable discharge.

Where it is sought to prove that the accused enhsted at various
times under different names, his identity as the person so enlisting
may be proved, prima facie, by photostat copies of the various enlist-
ment and identification records with the certificate of The Adjutant
General, or one of his assistants, as official custodian of such records,
that the fingerprint records accompanying the various enlistment
records have been compared by a duly qualified fingerprint expert on
duty as such in his office and that such fingerprints are those of one
and the same persen: See 125 (Judicial notice).

. Where an accused is being held under suspected fraudulent enlist-
ment or desertion at a post where he is unknown, his fingerprints
should be taken and forwarded to The Adjutant General for identi-
fication. In such a case the identity of the accused may be estab-
lished, prima facie, by the testimony of the person who took such
fingerprints or by some one who was present at the time they were
taken, together with the certificate from the office of The Adjutant
General as above provided. Of course, fingerprints are not the
only method of identification. A witness may be available who has
known the accused in his several enlistments and can identify him.
So also signatures on the enlistment records, tattoo marks and scars
on the body, peculiarities and deformities, may be used to establish
identity. :
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180. FIFTY-EIGHTH ARTICLE OF WAR.

a. DESERTION

Discussion.—Desertion is absence without leave accompanied by the
intention not to return, or to avoid hazardous duty, or to shirk impor-
tant service.

Absence without leave with intent not to refurn.—Both elements are
essential to the offense, which is complete when the person absents
himself without authority from his place of service (which is for
him “the service of the United -States”) with intent not to return
thereto. A prompt repentance and return, while material in ex-
tenuation, is no defense. The fact that such intent is coupled with
a purpose to return provided a particular but uncertain event hap-
pens in the future, or to report for duty elsewhere, or again to enlist,
does not constitute a defense. Unless, however, an intent not to
return to his place of duty exists at the inception of, or at some
time during the absence, the soldier can not be a deserter, whether
his purpose is to stay away a definite or an indefinite length of time.
If a soldier while in desertion again enlists and deserts while serv-
ing under the second enlistment, he is amenable to trial for both
desertions. ‘ o '

Under A. W. 28 any soldier who “without having first received
a regular discharge again enlists in the Army or in the militia when in
the service of the United States, or in the Navy or Marine Corps
of the United States, or in any foreign army shall be deemed to have
deserted the service of the United States.” Such enlistment is not
only no defense to a charge of desertion but is prima facie proof of
it. His presence in the military service under such enlistment
is not in itself a return to military control with respect to his former
enlistment, although such return may be effected through his volun-
tary disclosure of the facts or through the discovery of the facts
without his aid. For example, where such a deserter is confined
by his commanding officer as a result of information received from
the War Department, his desertion should be regarded as terminated
by apprehension. In a case of a soldier enlisting without a discharge,
the specification charging desertion should follow the usual form,
the desertion being alleged as having occurred on the date accused
absented himself without leave. If not absent without leave before
he again enlisted, he becomes so absent at that time.

Absence without leave with intent to avoid hazardous duty or with intent
to shirk important service.—Under A. W. 28 any person subject to mili-
tary law who “quits his organization or place of duty with the
intent to avoid hazardous duty or to shirk important service shall
be deemed a deserter.” The “hazardous duty” or “important serv-
ice” may include such service of troops as strike or riot duty; em-
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ployment in aid of the civil power in, for example, protecting prop-
erty, or quelling or preventing disorder in times of great public
disaster; embarkation for foreign duty or duty beyond the conti-
nental limits of the United States; and, under some exceptional cir-
cumstances such as threatened invasion, entrainment for duty on the
border. Such services as drill, target practice, maneuvers, and prac-
tice marches will not ordinarily be regarded as included.

Proof.—(z) That the accused absented himself without leave, or
remained absent without leave from his place of service, organiza-
tion, or place of duty, as alleged; () that he intended, at the time

_of absenting himself or at some time during his absence, to remain
away permanently from such place, or to avoid hazardous duty, or
to shirk important service as alleged; (¢) that his absence was of a
duration and was terminated as alleged; and (&) that the desertion
was committed under the circumstances alleged; e. g., in the execu-
tion of a certain conspiracy or in time of war. As to time of war,
see 125 (Judicial notice).

Absence without leave—Absence without leave is usually proved,
prima facie, by entries on the morning report. See 116 and 117 and
W. D, A. G. O. Form No. 44. But the morning report, even though
it refers to the accused as a “deserter,” is not complete evidence of
desertion ; it is evidence only of absence without leave, and it is still
necessary for the trial judge advocate to prove an intent to remain
permanently absent, or else to avoid hazardous duty or to shirk
important service. The condition of absence without leave with
respect to an enlistment having once been shown to exist may be
presumed to have continued, in the absence of evidence to the con-
trary, until the accused’s return to military control under such enlist-
‘ment. Where a soldier during one enlistment again enlists or at-
tempts to enlist while on a duty status or while on pass or furlough,
he by that act abandons such status of duty, pass, or furlough, and
from that moment becomes absent without leave with respect to the
former enlistment. Similarly a soldier absent on a short pass from
his station who, for instance, is found on board a steamer bound
for China may be regarded as having abandoned any authority he
might have for such absence and to be absent without leave, although
he may not have gone beyond the area fixed in the pass and the pass
may not have expired.

Intent.—If the condition of absence without leave is much pro-
longed, and there is no satisfactory explanation of it, the court will
be justified in inferring from that alone an intent to remain perma-
nently ‘absent. However, a plea of guilty of absence without leave
to a charge of desertion is not in itself a sufficient basis for a con-
viction of desertion. In such a case no inference of the intent not
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to return arises from any admission involved in the plea, and there-
fore, to warrant conviction of desertion, evidence, such as evidence
of a prolonged absence or other circumstances, must be introduced
from which the intent in desertion can be inferred. Such inference
may be drawn from such circumstances as that the accused attempted
to dispose of his uniform or other property; that his civilian clothes
were missing; that he purchased a ticket for a distant point or was
arrested or surrendered at a considerable distance from his station;
that he attempted to secure passage or to stow away on a ship; that
while absent he was in the neighborhood of military posts and did
not surrender- to the military authorities; that he was dissatisfied
in his company or with the military service; that he had made
remarks indicating an intention to desert the service; that he was
under charges or had escaped from confinement at the time he ab-
sented himself; that just previous to absenting himself he stole or
took without authority money, civilian clothes, or other property
that would assist him in getting away. On the other hand, previous
excellent and long service, the fact that none of the property of
the accused was missing from his locker, and the fact that he was
under the influence of intoxicating liquor or drugs when he ab-
sented himself, and that he continued for some time under their
influence, etc., are circumstances which the court may regard as
a basis for a contrary inference. Although accused may testify
that he intended to return, such testimony is not compelling as the
court may believe or reject the testimony of any witness in whole or
in part. The fact that a soldier intends to report or actually reports
at another station does not, on the one hand, prevent a conviction
for desertion, as such fact in connection with other circumstances may
tend to establish his intention not to return to his proper place of
duty. On the other hand, a soldier absent without leave from his
place of service and without funds may report to another station for
transportation back to his original place of duty, and such a cir-
cumstances would, of course, tend to negative the existence of such
intent. No general rule can be laid down as to the effect to be
given to an intention to report or an actual reporting at another
station,

Where the accused soldier enlisted without a discharge (see A. W.
28), the proof should include proof that the accused was a soldier in
a certain organization of the Army; and that, without being dis-
charged from such organization, he again enlisted in the Army, or in
the mlhtn when in the service of the United States, or in the Navy, or
the Marine Corps of the United States, or in some foreign army.
For the method of proving the fact that accused was not dlschartred
from his prior enlistment, see 152¢ (Disorders and neglects, etc.).
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b. ATTEMPTING TO DESERT

Discussion.—An attempt to desert is an overt act other than mere
preparation toward accomplishing a purpose to desert. The attempt
“to desert may be with the intent not to return, to avoid hazardous duty,
or to shirk important service. Once the attempt is made, the fact
that the soldier desists, either of his own accord or otherwise, does
not obliterate the offense. An instance of the offense is: A soldier
intending to desert hides himself in an empty freight car on the
post, intending to effect his escape from the post by being taken out
in the car. Entering the car with intent to desert is the overt act.
See discussion of desertion. ‘

Proof.—(a) That the accused made the attempt by doing the overt
act or acts alleged ; (6) that he intended to desert at the time of doing
such act or acts; that is, he then entertained the intent not to return,
or the intent to avoid hazardous duty or to shirk important service as
alleged; (¢) that the attempt was made under the circumstances
alleged; e. g., in the execution of a certain conspiracy or in time of
war. As to time of war, see 125 (Judicial notice). See comments
under Proof of desertion.

131. FIFTY-NINTH ARTICLE OF WAR.

ADVISING, PERSUADING, OR ASSISTING DESERTION

Discussion.—See 130. ‘

The offenses of persuading and assisting desertion are not complete
unless the desertion occurs; but the offense of advising is complete
when the advice is given, whether the person advised deserts or not.

It is not necessary that the accused act alone in giving the advice
or assistance or in the persuasion; and he may act through other
persons in committing the offenses. '

Proof.—(a) That the accused in the manner and form alleged, ad-
vised, used persuasion to induce, or knowingly assisted a certain
person subject to military law to desert as alleged; (b) if charged
with persuading or assisting desertion, that such certain person de-
serted as alleged (see Proof of desertion), and, where persuasion is
alleged, that he was induced to do so by such persuasion; and (¢)
that the act of advising, persuading, or assisting was done, if so
alleged, in time of war. See, however, paragraph 125 (Judicial
notice).

132. SIXTY-FIRST ARTICLE OF WAR.

ABSENCE WITHOUT LEAVE

Discussien.—The article is designed to cover every case not else-
where provided for where any person subject to military law is
through his own fault not at the place where he is required to be at
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a time when he should be there. The first part of the article—that
relating to the properly appointed place of duty—applies whether
such place is appointed as a rendezvous for several or for one only.
Thus it would apply in the case of a soldier failing to report as the
kitchen police or leaving such duty after reporting.

. A soldier turned over, upon application under A. W. 74, to the
01v1l authorities, is not absent without leave while held by them under
such delivery. So, also, where a soldier, being absent with leave, or
absent without leave is held, tried, and acquitted by the civil authori-
ties, his status as absent with leave, or absent without leave, is not
thereby changed however long he may be held. Where a soldier is
convicted by the civil authorities, the fact that he was arrested, held,
and tried does not excuse any unauthorized absence, and the status of
absence without leave is not changed by an inability to return through
sickness, or lack of transportation facilities, or other disabilities.
But the fact that all or part of a period of unauthorized absence was
in a sense enforced or involuntary, should be given due weight when
considering the punishment to be imposed.

Proof.—Where the accused fails to appear at or goes from a place of
duty—

(@) That a certain authority appomted a certain time and place
for a certain duty by the accused, as alleged; and (d) that the ac-
cused failed to report to such place at the proper time, or, having so
reported, went from the same without authority from anyone compe-
- tent to give him leave to do so.

Where the accused is charged with absenting himself without
proper leave—

(a) That the accused absented himself from his command, guard,
quarters, station, or camp for a ¢Certain period, as alleged; and (d)
. that such absence was without authority from anyone competent to
give him leave,

Where the accused is charged with absenting himself without
proper leave from his guard with intent to abandon the same—

(@) That the accused absented himself from his guard as alleged ;
() that such absence was without authority from anyone competent
to give him leave; and (¢) the facts and circumstances of the case
indicating that the accused intended to abandon his guard.

133. SIXTY-THIRD ARTICLE OF WAR.

DISRESPECT TOWARD A SUPERIOR OFFICER

Discussion.—The disrespectful behavior contemplated by this article
is such as detracts from the respect due to the authority and person
of a superior officer. It may consist in acts or language, however
expressed.
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It is not essential that the disrespectful behavior be in the presence
of the superior, but in general it is considered objectionable to hold
one accountable under this article for what was said or done by him
in a purely private conversation,

The officer toward whom the disrespectful behavior was directed
must have been the superior of the accused at the time of the acts
charged; but by superior is not necessarily meant a superior in rank,
as a line officer, though inferior in rank, may be the cominanding
officer, and thus the superior of a staff officer, such as a medical officer.

Disrespect by words may be conveyed by opprobrious epithets or
other contumelious or denunciatory language. Disrespect by acts
may be exhibited in a variety of modes—as neglecting the customary
salute, by a marked disdain, indifference, insolence, impertinence,
undue familiarity, or other rudeness in the presence of the superior
officer. (Winthrop.)

Where the accused did not know that the person against whom the
acts, etc., were directed was his superior officer, such lack of knowl-
edge is a defense.

Proof.— (&) That the accused did or omitted to do certain acts or
used certain language to or concerning a certain officer, as alleged ;
(&) that the behavior involved in such acts, omissions, or words was,
under certain circumstances, or in a certain connection, or with a
certain meaning, as alleged; and (¢) that the officer toward whom
the acts, omissions, or words were directed was the accused’s su-

perior officer.
134. SIXTY-FOURTH ARTICLE OF WAR.

a. ASSAULTING SUPERIOR OFFICER

Discussion.—The phrase “on any pretense whatsoever” is not to be
understood as excluding as a defense the fact that the striking was
done in legitimate self-defense or in the discharge of some duty,
such as is enjoined by A. W. 67.

By “superior officer” is meant not only the commanding officer of
the accused, whatever may be the relative rank of the two, but any
other commissioned officer of rank superior to that of the accused.
That the accused did not know the officer to be his superior is avail-
able as a defense.

The word “strikes” means an intentional blow with anything by
which a blow can be given.

The phrase “draws or lifts up any weapon against” covers any
simple assault committed in the manner stated. The weapon
chiefly had in view by the word “draw” is no doubt the sword; the
term might, however, apply to a bayonet in a sheath or to a pistol,
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and the drawing of either in an aggressive manner or the raising or
brandishing of the same minaciously in the presence of the superior
and at him is the sort of act contemplated. The raising in a threaten-
ing manner of a firearm (whether or not loaded) or of a club, or of
any implement or thing by which a serious blow could be given,
would be within the description, “lifts up.” (Winthrop.)

The phrase “offers any violence against him” comprises any form
of battery or of mere assault not embraced in the preceding more
specific terms “strikes” and “draws or lifts up.” But the violence
where not executed must be physically attempted or menaced. A
mere threatening in words would not be an offering of violence in
the sense of the article. (Winthrop.)

An officer is in the execution of his office “when engaged in any
act or service required or authorized to be done by him by statute,
regulation, the order of a superior, or military usage.” (Winthrop.)
It may be taken in general that striking or using violence against
any superior officer by a person subject to military law, over whom
it is at the time the duty of that superior officer to maintain dis-
cipline, would be striking or.using violence against him in the execu-
tion of his office. :

Proof.—(a) That the accused struck a certain officer, or drew or
lifted up a weapon against him, or offered violence against him, as
alleged; (b) that such officer was the accused’s superior officer at
the time; and (¢) that such superior officer was in the execution of
his office at the time.

b. DISOBEYING SUPERIOR OFFICER

Discussion.—The willful disobedience contemplated is such as shows
an intentional defiance of authority, as where a soldier is given an
order by an officer to do or cease from doing a. particular thing at
once and refuses or deliberately omits to do what is ordered. A
neglect to comply with an order through heedlessness, remissness, or
forgetfulness is an offense chargeable under A. W. 96. Where the
order to a person is to be executed in the future, a statement by him
to the effect that he intends to disobey it is not an:offense under
A. W. 64, although carrying out such an intention may be.

The order must relate to military duty and be one which the
superior officer is authorized under the circumstances to give the
‘accused. Disobedience of an order which has for its sole object the
attainment of some private end, or which is given for the sole
purpose of increasing the penalty for an offense which it is expected
the accused may commit, is not punishable under this article.
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A person can not be convicted under this article if the order was
illegal; but an order requiring the performance of a military duty
or act is disobeyed at the peril of the subordinate. Disobedience of
an illegal order might under some circumstances involve an act of
insubordination properly chargeable under A. W. 96.

That obedience to a command involved a violation of the accused’s
religious scruples is not a defense.

Failure to comply with the general or standing orders of a
command; or with the Army Regulations, is not an offense under
this article, but under A. W. 96; and so of a nonperformance by a
subordinate of any mere routine duty. :

The form of an order is immaterial, as is the method by which it is
transmitted to the accused, but the communication must amount to an
order and the accused must know that it is from his superior officer;
that is, a commissioned officer who is authorized to give the order
whether he is superior in rank to the accused or not.

Proof.—(a) That the accused received a certain command from a
certain officer as alleged; (b) that such officer was the accused’s
superior officer; and (¢) that the accused Willfully disobeyed such
command. A command of a superior officer is presumed to be a
lawful command.

135. SIXTY-FIFTH ARTICLE OF WAR.

a. ASSAULTING A WARRANT OFFICER OR A NONCOMMISSIONED
OFFICER

Discussion.—This article has the same general objects with respect
to warrant officers and noncommissioned officers as A. W. 68—64 have
with respect to commissioned officers, namely, to insure obedience to
their lawful orders, and to protect them from violence, insult, or dis-
respect.

The terms “ willfully disobeys,” “lawful,” and “in the eéxecution of
his office ” are used in the same sense as in A, W. 64; and the term
“order ” is used in the same sense as “ command ” in A. W. 64.

For definition of assault, see 149/. The part of the article relat-
ing to assaults covers any unlawful violence against a warrant
officer or a mnoncommissioned officer in the execution of his office,
whether such violence ig merely threatened or is advanced in any
degree toward application. :

Proof.—(a) That the accused soldier struck a certain warrant offi-
cer or noncommissioned officer as alleged, or assaulted or attempted
or threatened to strike or assault him in a certain manner, as al-
leged; and (&) that such violence was done, attempted, or threat-
ened while such warrant officer or noncommissioned officer was in the
execution of his office.
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b. DISOBEYING A WARRANT OFFICER OR A NONCOMMISSIONED
OFFICER

Discussion.—See discussion under 135a. - :

Proof.—(a) That the accused soldier received a certain order from
a certain warrant officer or noncommissioned officer, as alleged ; and
(b) that such order was given while such warrant officer or non-
commissioned officer was in the execution of his office; and (¢) that
the accused soldier willfully disobeyed such command. An order
from a warrant officer or a noncommissioned officer in the execution
of his office is presumed to be a lawful order.

¢. USING THREATENING OR INSULTING LANGUAGE OR BEHAVING
IN AN INSUBORDINATE OR DISRESPECTFUL MANNER TOWARD
A WARRANT OFFICER OR A NONCOMMISSIONED OFFICER

Discussion.—The word “toward” limits the application of this part
of the article to language and behavior within sight or hearing of
the warrant officer or noncommissioned officer concerned; the word
not being used in the same sense 4s in A. W. 63.

Proof. —(a) That the accused used language or did or omitted to do
acts under certain circumstances, or in a manner, or with an intended
meaning, as alleged; (b) that such language or behavior was used
toward a certain warrant officer or noncommissioned officer; and (¢)
that such warrant officer or noncommissioned officer was in the
execution of his office at the time.

186. SIXTY-SIXTH ARTICLE OF WAR.
a. ATTEMPTING TO CREATE A MUTINY OR SEDITION

Discussion.—Mutiny imports collective insubordination and neces-
sarily includes some combination of two or more persons in resisting
lawful military authority. Sedition implies the raising of commo-
tion or disturbance against the State; it is a revolt against legitimate
authority and differs from mutiny in that it 1mp11es a resistance to
lawful civil power.

The concert of insubordination contemplated in mutiny or sedition
need not be preconceived nor is it nécessary that the act of insubordi-
nation be active or violent. It may consist simply in a persistent and
concerted refusal or omission to obey orders, or to do duty, with an
insubordinate intent.

An attempt to commit a crime is an act done with specific intent
to commit the particular crime and proximately tending to, but fall-
ing short of, its consummation. There must be an apparent possi-
bility to commit the crime in the manmner. specified. Voluntary
abandonment of purpose after an act constituting an attempt while
material in extenuation is not a defense.
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The intent which distinguishes mutiny or sedition is the intent to
resist lawful authority in combination with others. The intent to
create a mutiny or sedition may be declared in words, or, as in all
other cases, it may be inferred from acts done or from the surround-
ing circumstances. A single individual may harbor an intent to
create a mutiny and may commit some overt act tending to create a
mutiny or'sedition and so be guilty of an attempt to create a mutiny
or sedition, alike whether he was joined by others or not, or whether
a mutiny or sedition actually followed or not.

Proof.—(a) An act or acts of accused which proximately tended to
create a certain intended (or actual) collective insubordination; (b)
a specific intent to create a certain intended (or actual) collective
insubordination; and (¢) that the insubordination occurred- or was
intended to occur in a company, party, post, camp, detachment, guard,
or other command in the Army of the United States.-

b. BEGINNING OR JOINING IN A MUTINY OR SEDITION

Discussion.—See 1864. There can be no actual mutiny or sedition
until there has been an overt act of insubordination joined in by two
or more persons. Therefore no person can be found guilty of begin-
ning or joining in a mutiny unless an overt act of mutiny is proved.
" A person is not guilty of beginning a mutiny unless he is the first, or
among the first, to commit an overt act of mutiny; and a person can
not join in a mutiny without joining in some overt act. Hence pres-
ence of the accused at the scene of mutiny is necessary in these two
cases. :

Proof.—(a) The occurrence of certain collective insubordindtion in
a company, party, post, camp, detachment, or other command in the
Army of the United States; and (5) that the accused began or joined
in such certain collective insubordination.

¢. CAUSING OR EXCITING A MUTINY OR SEDITION

Discussion.—See 1364. As in 136), no person can be guilty of
causing or exciting a mutiny unless an overt act of mutiny follows
his efforts. But a person may excite or cause a mutiny without tak-
ing personal part in, or being present at, the demonstrations of
mutiny which result from his activities.

Proof.— (@) The occurrence of certain collective insubordination in
a certain company, party, post, camp, detachment, or guard, or other

command In the Army of the United States; and (b) acts of the
accused tending to cause or excite the certain collective insubordi-

nation.
524654 °—43——11



152 MANUAL FOR COURTS-MARTIAL, U. . ARMY 1157a

137. SIXTY-SEVENTH ARTICLE OF WAR.
. FAILURE TO SUPPRESS MUTINY OR SEDITION

Discussion.—See 136. The article applies only to officers and sol-
diers. Similar acts or omissions by other persons subject to military
law are chargeable under A. W. 96.

One is not present at a mutiny unless an act or acts of collective
insubordination occur in his presence.

The article requires of an officer or soldier “his utmost endeavor”
to suppress a mutiny or sedition at which he is present. . Where such
extreme measures are reasonably necessary under the circumstances,
the use of a dangerous weapon and the taking of life are required;
but the use of more force than is reasonably necessary under the
circumstances is an offense. See 149a (Manslaughter).

Proof.—(a) The occurrence of an act or acts of collective insubor-
dination in the presence of the accused; and (6) acts or omissions
of the accused which constitute a failure to use his utmost endeavor
to suppress such acts. '

b. FAILURE TO GIVE INFORMATION OF MUTINY OR SEDITION

Discussion.—See 137a. Where circumstances known to the accused
are such as would have caused a reasonable man in the same or simi-
lar circumstances to believe that a mutiny or sedition was impend-
ing, these circumstances will be sufficient to charge the accused with
such “reason to believe” as will render him culpable under the
article. '

It is not a necessary element of the crime that the impending
mutiny or sedition materialize.

“Delay” imports the lapse of an unreasonable time without action.

Proof.—(a) That the accused knew that a mutiny or sedition was
impending or that he knew of circumstances that would have
induced, in a reasonable man, a belief that a mutiny or sedition was
impending; and (&) acts or omissions of the accused which constitute
a failure or unreasonable delay in informing his commanding officer
of his knowledge or belief. _

138. SIXTY-EIGHTH ARTICLE OF WAR.

. DISOBEDIENCE OF ORDERS INTO ARREST OR CONFINEMENT

Discussion—A fray is a fight in a public place to the terror of the
people, in which acts of violence occur or dangerous weapons are
exhibited or threatened to be used. All persons aiding or abetting a
fray are principals. The word “fray” is thus seen to be somewhat
restrictive, but the words “quarrels” and “disorders” include any
disturbance of a contentious character from a mere war of words
to a rout or riot.
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It is immaterial under the article whether the officer or other per-
son who essays to part or quell a quarrel, fray, or disorder is on a
duty status or not, as it is immaterial whether the persons engaged in
the quarrel, etc., are superior to him in rank or not.

It should appear that the power conferred by the article was being
exercised for the purpose stated, and therefore the charges and proof
should refer to the order given during the disorder. It should be
made to appear that the accused heard or understood the order and
knew that the person giving it was an officer or noncommissioned
officer, or other person thereunto authorized by the article.

Proof.—(a) That the accused was a participant in a certain quarrel,
fray, or disorder occurring among persons subject to military law;
(b) that during the disorder a certain officer, or other authorized
person, ordered the accused into arrest or confinement as alleged, with
a view to quell or part the disorder; and (¢) that the accused refused
to obey.

b. THREATENING, DRAWING A WEAPON UPON, OR OFFERING VIO-
LENCE TO, AN OFFICER, MEMBER OF THE ARMY NURSE
CORPS, WARRANT OFFICER, BAND LEADER, OR NONCOMMIS-
SIONED OFFICER

Discussion.—See discussion in 134, 135, and 1884. The word
“threat” as here used includes any menacing action, either by ges-
ture or by words.

Proof.—The proof of the second, third, and fourth crimes defined
by the article should follow in form and essentlals the proof in 138q,
except that, instead of proving a refusal to obey, drawing a weapon,
making a threat, or doing violence must be proved as the consum-
mation of the particular offense. i

- 139. SIXTY-NINTH ARTICLE OF WAR.
a. BREACH OF ARREST

Discussion.—The distinction between arrest and confinement lies in
the difference between the kinds of restraint imposed. In arrest the
restraint is moral restraint imposed by the orders fixing the limits
of arrest or by the terms of the article. Confinement imports some
physical restraint.

The offense of breach of arrest is committed. when the person
in arrest infringes the limits set by orders, or by A. W, 69, and
the intention or motive that actuated him is immaterial to the issue of
guilt, though, of course, proof of inadvertance or bona fide mistake
is admissible in extenuation. Innocence of the offense with respect
to which an arrest or confinement may have been imposed is not a
defense. A person can not be convicted of a violation of this article
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if the arrest or confinement was in fact illegal. However, the cir-
cumstances of a breach of an illegal restraint may subject the per-
son breaking such restraint to a prosecution under some other article.
For example, where a prisoner in making an escape assaults a
sentinel, the fact that the confinement was illegal would not be a
defense to a prosecution for the assault. It is immaterial whether
the breach of arrest or escape from confinement took place before
or after trial, acquittal, or sentence. A violation of a restraint on
. liberty other than arrest or confinement—for example, the restraint
imposed on a prisoner paroled to work within certain limits—should
be charged under A. W. 96.

Proof.—(2) That the accused was duly placed in arrest; and (d)
that before he was set at liberty by proper authority he transgressed
the limits fixed by A. W. 69 or by the orders of proper authority.
An arrest is presumed to be legal.

b. ESCAPE FROM CONFINEMENT

Discussion.—See 189a. (Breach of arrest). An escape may be either
“with or without force or artifice, and either with or without the
consent of the custodian. Any completed casting off of the restraint
of confinement, before being set at liberty by proper authority, is an
escape from confinement, and a lack of effectiveness of the physical
restraint imposed is immaterial to the issue of guilt. An escape is
not complete until the prisoner has, momentarily, at least, freed him-
self from the restraint of his confinement; so, if the movement toward
escape is opposed, or before it is completed an immediate pursuit
ensues, there will be no escape until opposition is overcome or pursuit
is shaken off. In cases where the escape is not completed the offense
should be charged as an attempt under A. W. 96. '
Proof.—(a) That the accused was duly placed in confinement; and
(6) that he freed himself from the restraint of his confinement be-
fore he had been set at liberty by proper authority. A confinement
is presumed to be legal.

140. SEVENTY-THIRD ARTICLE OF WAR.
a. RELEASING A PRISONER WITHOUT PROPER AUTHORITY

Discussiecn.—The words “any prisoner” include a civilian or mili-
tary prisoner.

While a commander of the guard must receive a prisoner properly
committed by any officer, the power of the committting officer ceases
as soon as he has committed the prisoner, and he is not, as such com-
mitting officer, a “proper authority” to order a release,
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An officer may receive in his charge a prisoner not committed in
strict compliance with the terms of A. W. 71 or other law, and such
prisoner having been so received has been “duly committed.”

Proof—(2) That a certain prisoner was duly committed to the
charge of the accused; and (&) that the accused released him without
proper authority.

b. SUFFERING A PRISONER TO ESCAPE THROUGH NEGLECT

Discussion.—See 140a. The word “neglect” is here used in the
sense of the word “negligence.”

Negligence is a relative term. It is defined in law as the absence
of due care. The legal standard of care is that which would have
been taken by a reasonably prudent man in the same or similar cir-
cumstances. This test looks to the standard required of persons
acting in the capacity in which the accused was acting. Thus, if the
accused is an officer, the test will be, “How would a reasonably
prudent officer have acted?” If the circumstances were such as
would have indicated to a reasonably prudent officer that a-very high
order of care was required to prevent escape, then the accused must
be held to a very high order of care. The test is thus elastic, logical,
and ]ust

A prisoner can not be said to have esmped until he has overcome
the opposition that restrained him and shaken off immediate pursuit.
If he escapes, the fact that he returns, is taken in a fresh pursuit, is
killed, or dies, is not a defense to a charge of having suffered him to
escape through neglect.

Proof—(z) That a certain prisoner was duly committed to the
charge of the accused; (&) that the prisoner escaped; (¢) that the
accused did not take such care to prevent escape as a reasonably
prudent person, acting in the capacity in which the accused was
acting, would have taken in the same or similar circumstances; and
(d) that the escape was the proximate result of the neglect of the
accused.

c. SUFFERING A PRISONER TO ESCAPE THROUGH DESIGN

 Discussion.—See 140¢ and b. In law a wrongful act is designed

when it is intended or when it results from conduct so shockingly and
grossly devoid of care as to leave room for no inference but that the
act was contemplated as an extremely probdble result of the course
of conduct followed. Thus, on a charge of suffering a prisoner to
escape through design, evidence of gross negligence may be received
as probative of design.
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It sometimes happens that a prisoner has been permitted larger
limits than should have been allowed, and an escape is consummated
without hindrance. It does not at all follow that such an escape is
to be considered as designed. The conduct of the responsible cus-
todian is to be examined in the light of all the circumstances of the
case, the gravity of the crime with which the prisoner is charged,
-the probability of his return, and the intention and motives of the
custodian. '

Proof.——(a) That a certain prisoner was duly committed to the
charge of the accused; (6) a design of the accused to suffer the
escape of such prisoner; and (¢) that the prisoner escaped as a result
of the carrying out of such design.

141. SEVENTY-FIFTH ARTICLE GF WAR.

a. MISBEHAVIOR BEFORE THE ENEMY

Discussion.—Misbehavior is not confined to acts of cowardice. It is
a general term, and as here used it renders culpable under the article
any conduct by an officer or soldier not conformable to the standard
of behavior before the enemy set by the history of our arms. Run-
ning away is but a particular form of misbehavior specifically made
punishable by thls article.

“The enemy” imports any hostile body that our forces may be op-
posing, such as a rebellious mob, a band of renegades, or a tribe of
Indians. Whether a person is “before the enemy” is not a question
of definite distance, but is one of tactical relation. For example,
where accused was in the rear echelon of his battery about 12 or 14
kilometers from the front, the forward echelon of the battery being
at the time engaged with the enemy, he was guilty of misbehavior
before the enemy by leaving his organization without authority
although his echelon was not under fire. On the other hand, an
organization some distance from the front, and which is not a part
of a tactical movement then going on or in immediate prospect, is
not “before the enemy” within the meaning of this article.

Under this clause may be charged any act of treason, cowardice,
insubordination, or like conduct commltted by an officer or soldier
in the presence of the enemy.

Proof.—(a) That the accused was serving in the presence of an
enemy; and (&) acts or omissions of the accused as alleged.

b. RUNNING AWAY BEFOREV THE ENEMY

Discussion.—See 141a.
Proof.—(a) That the accused was serving in the presence of an
enemy; and (6) that he misbehaved himself by running away.
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142. EIGHTY-SECOND ARTICLE OF WAR.
BEING A SPY

Discussion.—The words “any person” bring within the jurisdiction
of courts-martial and military commissions all persons of whatever
nationality or status who may be accused of the offense denounced
by the article.

The principal characteristic of this offense is a clandestine dis-
simulation of the true object sought, which object is an endeavor to
obtain information with the intention of communicating it to the
hostile party. Thus, soldiers not wearing disguise, dispatch riders,
whether soldiers or civilians, and persons in aircraft who carry out
their missions openly and who have penetrated hostile lines are not
to be considered spies, for the reason that, while they may have
resorted to concealment, they have practiced no dissimulation.

- It is necessary to prove an intent to communicate information to
the hostile party. This intent will very readily be inferred on proof
of a deceptive insinuation of the accused among our forces, but this
inference may be overcome by very clear evidence that the person
had come within the lines for a comparatively innocent purpose, as
to visit his family or that he has assumed a disguise in order to
reach his own lines.

It is not essential that the accused obtain the information sought
or that he communicate it. The offense is complete with the lurking
or dissimulation with intent to accomplish these objects.

“A spy, who, after rejoining the army to which he belongs, is sub-
sequently captured by the enemy * * * incurs no responsibility
for his previous acts of espionage.” (Rules of Land Warfare.)

A person living in occupied territory who, without dissimulation,
merely reports what he sees or what he hears through agents to the
enemy, may be charged under A. W. 81 with communicating or giv-
ing intelligence to the enemy, but he may not be charged under this
article with being a spy.

Proof.—(a) That the accused was found at a certain place within
our zone of operations, acting clandestinely, or under false pre-
tenses; and- (5) that he was obtaining, or endeavoring to obtain,
information with intent to communicate the same to the enemy.

143. EIGHTY-THIRD ARTICLE OF WAR.

SUFFERING MILITARY PROPERTY TO BE LOST, ETC.

Discussion.—The loss, etc., may be said to be willfully suffered by
one, who, knowing the loss, etc., to' be imminent or actually going
on, takes no steps to prevent it, as where a sentinel seeing a small
and readily extinguishable fire in a stack of hay on his post allows



158 MANUAL FOR COURTS-MARTIAL, U. 8. ARMY 11440

it to burn up. A suffering through neglect implies an omission to
take such' measures as were appropriate under the circumstances
to prevent a probable loss, damage, ete.

The willful or neglectful sufferance specified by the article may
consist in a deliberate violation or positive disregard of some specific
injunction of law, regulations, or orders; or it may be evidenced by
such circumstances as a reckless or unwarranted personal use of the
property; causing or allowing it to remain exposed to the weather,
insecurely housed, or not guarded; permitting it to be consumed,
wasted, or injured by other persons; loaning it to an irresponsible
person by whom it is damaged, ete. (Winthrop.)

Preof.—(a) That certain military property belonging to the United
States was lost, spoiled, damaged, or wrongfully disposed of in the
manner alleged; (5) that such loss, etc., was suffered by the accused
through a certain -omission of duty on his part; (¢) that such omis-
sion was willful, or negligent, as alleged; and (&) the value of the
property, as alleged.

Although there may be no direct evidence that the property was
military property belonging to the United States, still circumstantial
evidence such as evidence that the property shown to have been lost,
spoiled, damaged, or wrongfully disposed of by the accused was of a
type and kind issued for use in, or furnished and intended for the
military service, might warrant the court in inferring that it was
such military property.

144. EIGHTY-FOURTH ARTICLE OF WAR.

a. SELLING OR WRONGFULLY DISPOSING OF MILITARY PROPERTY

Discussion.—The article applies to any property issued for use in
the military service, and the fact that the property sold, disposed of,
lost, or injured was issued to someone other than the accused is im-
material. “Clothing” includes all articles of clothing Whether
issued under a clothing allowance or otherwise.

Proof.—(a) That the accused soldier sold or otherwise disposed of
certain property in the manner alleged; (&) that such disposition
was wrongful (¢) that the property was issued for use in the mili-
" tary service; and (&) the value of the property as alleged.

Although there may be no direct evidence that the property was
issued for use in the military service, still circumstantial evidence
such as evidence that the property shown to have been sold or other-
wise disposed of by the accused soldier was of a type and kind issued
for use in the military service might warrant the court in inferring
that it was so issued.
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b. WILLFULLY OR THROUGH NEGLECT INJURING OR LOSING
MILITARY PROPERTY

Discussion.—Sce 144¢. A willful injury or loss is one that is inten-
tionally occasioned. A loss or injury is occasioned through neg-
lect when it is the result of a want of such attention to the nature or
‘probable consequences of an act or omission as was appropriate under
the circumstances.

Proof.—(a) That certain property was injured in a certain way or
lost, as alleged; (&) that such property was issued for use in the
military service; (¢) that such injury or loss was willfully caused
by the accused in a certain manner, as alleged; or that such injury
or loss was the result of neglect on the part of the accused; and (d)
the value of the property, as alleged.

Where it is shown by either direct or circumstantial evidence
that the property was issued to the accused, it may be presumed
that the injury or loss shown unless satisfactorily explained was
due to the neglect of the accused.

145. EIGHTY-FIFTH ARTICLE OF WAR.

BEING FOUND DRUNK ON DUTY

Discussion.—Under this article it is necessary that accused be found.
to be drunk while actually on duty, but the fact that he became
drunk before going on duty while material in extenuation is im-
material on the question of guilt. A person is not found drunk
on duty in the sense of this article, “if he is simply discovered
to be drunk when ordered, or otherwise required, to go upon the
duty, upon which, because of his condition, he does not enter at
all.” (Winthrop.) But the article does apply although the duty
may be of a merely preliminary or anticipatory nature, such as
attending an inspection by a soldier designated for guard, or an
awaiting by a medical officer of a possible call for his services.

The term “ duty ” as used in this article means of course military
duty. But, it is important to note, every duty which an officer .
or soldier is legally required, by .superior military authority, to
execute, and for the proper execution of which he is answerable to
such authority, is necessarily a military duty. (Winthrop.)

The commanding officer of a post, or of a command, or detachment
in the field in the actual exercise of command, is constantly on
duty. In the case of other officers, or of enlisted men, the term
“on duty ” relates to duties of routine or detail, in garrison or in
the field, and does not relate to those periods when, no duty being
required of them by orders or regulations, officers and men occupy
the status of 1elsure known to the service as “off duty.” (See
Dav1s )
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In time of war and in a region of active hostilities the circum-
stances are often such that all members of a command may properly
be considered as being continuously on duty within the meaning of
this article. -

So, also, an officer of the day and members of the guard are on duty
during their entire tour within the meaning of this article, but a senti-
nel found drunk on post should ordinarily be charged under A. W. 86.

The offense of a person who absents himself from his duty and is
found drunk while so absent, or who is relieved from duty at a post
and ordered to remain there to await orders, and is found drunk
during such status, is not chargeable under this artlcle '

Whether the drunkenness was caused by liquor or drugs is imma-
terial; and any intoxication which is sufficient sensibly to impair the
rational and full exercise of the mental and physical faculties is
drunkenness within the meaning of the article.

Proof.—(a) That the accused was on a certain duty, as alleged, and
() that he was found drunk while on such duty.

On an issue of drunkenness, admissible testimony is not conﬁned to
a description of the conduct and demeanor of the accused, and the
testimony of a witness that the accused was drunk or was sober is not
inadmissible on the ground that it is an expression of opinion.

146. EIGHTY-SIXTH ARTICLE OF WAR.
a. BEING FOUND DRUNK ON POST

Discussion.—See 145,

The term “sentinel” does not include a watchman or an officer or a
noncommissioned officer of the guard unless posted as such.

A sentinel is on post within the meaning of this article not only
when he is walking a duly designated sentinel’s post, as is ordinarily
the case in garrison, but also, for example, when he may be sta-
tioned in observation against the approach of an enemy, or on post
to maintain internal discipline, or to guard stores, or to guard pris-
" oners while in confinement or at work.

A sentinel’s post is not limited to an imaginary line, but includes,
according to orders or citcumstances, such contiguous area within
which he may walk as may be necessary for the protection of prop-
erty committed to his charge or for the discharge of such other duties
as may be required by general or special orders. The sentinel who
goes anywhere within such area for the discharge of his duties does
not leave his post, but if found drunk or sleeping within such area
he may be convicted of a violation of this article.

The fact that the sentinel was not posted in the regular way is not
a defense.
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Proof.—(a) That the accused was posted as a sentinel, as alleged;
and (&) that he was found drunk while on such post.

b. BEING FOUND SLEEPING ON POST

Discussion.—See 146c. The fact that the accused had been previ-
ously overtaxed by excessive guard duty is not a defense, although
evidence to that effect may be received in extenuation of the offense.

Proof.—(2) That the accused was posted as a sentinel, as alleged ;
and (b) that he was found sleeping while on such post.

c¢. LEAVING POST BEFORE BEING RELIEVED

Discussion.—See 146a. The offense of leaving post is not committed
when a sentinel goes an immaterial distance from the point, path,
area, or object which was prescribed as his post.

Proof.—(a) That the accused was posted as a sentinel, as alleged;
and (&) that he left such post without being regularly relieved.

147. EIGHTY-NINTH ARTICLE OF WAR.

a. COMMITTING ANY WASTE OR SPOIL

Discussion.—The terms “waste” or “spoil” as used in this article
refer to such acts of voluntary destruction of or permanent damage to
real property as burning down buildings, tearing down fences, cut-
ting down shade or fruit trees, and the like.

Proof.—(a) That the accused being with a certain .command in
quarters, camp, garrison, or on the march, committed waste or spoil
on certain property in the manner alleged; and (&) that such acts
were not ordered by his commanding officer.

b. WILLFULLY DESTROYING PROPERTY

Discussion.—To be destroyed it is not necessary that the property be
completely demolished or annihilated. It is sufficient if it is so
far injured as to be useless for the purpose for which it was intended.

Proof—(a) That the accused being with a certain command in
quarters, camp, garrison, or on the march, destroved certain prop-
erty, as alleged; and (&) that such destruction was willful and was
not ordered by his commanding officer.

¢. COMMITTING DEPREDATION OR RIOT

Discussion.—The term “any kind of depredation” includes plunder-
- ing, pillaging, robbing, and any willful damage to property not
included in the preceding specific terms of the article.
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A riot is a tumultuous disturbance of the peace by three or more
persons assembled together of their own authority, with the intent
mutually to assist one another against anyone who shall oppose them
in the execution of some enterprise of a private nature, and-who
afterwards actually execute the same in a violent and turbulent
manner, to the terror of the people, whether the act intended was of
itself anul or unlawful. (McClain, Crim. Law.) '

Proof.—That the accused being with a certain command in quarters,
camp, garrison, or on the march, committed certain acts of depreda-
tion on certain property, or certain acts of rioting, as alleged.

d. REFUSING OR OMITTING TO SEE REPARATION MADE

Discussion.—Refusing to entertain a proper complaint at all; refus-
ing or omitting to convene a board for the assessment of damage;
or to act on such proceedings, or to direct the proper stoppages, are
instances of this offense.

Proof.—(a) That the accused was the commanding officer of a cer-
tain command in quarters, garrison, camp, or on the march, as
alleged; (b) that a complaint was duly made to him by a certain
person of damage to or loss of certain property occasioned by troops
of the accused’s command, as alleged; and (¢) that the accused either
refused to see reparation made, or omitted in the manner alleged to
see reparation made, to the party injured in so far as the oﬂ:’ender S
pay would go toward such reparation.

148. NINETY-SECOND ARTICLE OF WAR.
a. MURDER

Discussion.—“In time of peace” contemplates a complete peace,
officially proclaimed (Kabn ». Anderson, 255 U. S. 1.)

Murder is the unlawful killing of a human being with malice
aforethought. “Unlawful” means without legal justification or
excuse. The death must take place within a year and a day of the
act or omission that caused it, and the offense is committed at the
place of such act or omission although the vietim may have died
elsewhere. '

Among the lesser offenses which may be included in a particular
charge of murder are manslaughter, certain forms of assault, and
‘an attempt to commit murder.

Without legal justification.—A homicide done in ‘the proper perform-
ance of a legal duty is justifiable. Thus, executlng a person pur-
suant to a legal sentence of death; killing in suppressing a mutiny
or in preventing the escape of a prlsoner where no other possible
means are adequate; killing an enemy in battle; and killing to pre-
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vent the commission of a felony attempted by force or surprise,
such as murder, burglary, or arson, are cases of justifiable homicide.
« The general rule is that the acts of a subordinate officer or soldier,
done in good faith and without malice in compliance with his sup-
posed duty, or of superior orders, are justifiable, unless such acts are
manifestly beyond the scope of his authority, and such that a man
of ordinary sense and understanding would know to be illegal.
(Wharton on Homicide.)

The foregoing principles should not be construed as conferring
immunity on an officer or soldier who willfully or through culpable
negligence does acts endangering the lives of innocent third parties
in the discharge of his duty to prevent escape or effect an arrest.

Without legal excuse—A homicide which is the result of an accident
or misadventure in doing a lawful act in a lawful manner, or which
is done in self-defense on a sudden affray, is excusable. Thus, where
a lawful operation, performed with due care and skill, causes the
death of the patient, the homicide is excusable. To excuse a killing
on the ground of self-defense upon a sudden affray the killing must
have been believed on reasonable grounds by the person doing the
killing to be necessary to save his life or the lives of those whom
he was then bound to protect or to prevent great bodily harm to
himself or them. The danger must be believed on reasonable grounds
to be imminent, and no necessity will exist until the person, if not in
his own house, has retreated as far as he safely can. To avail him-
self of the right of self-defense the person doing the killing must not
have been the aggressor and intentionally provoked the difficulty;
but if after provoking the fight he withdraws in good faith and his
adversary follows and renews the fight, the latter becomes the
aggressor. '

Malice aforethonght—Malice does not necessarily mean hatred or
personal ill-will toward the person killed, nor an actual intent to
take his life, or even to take anyone’s life. The use of the word
“aforethought” does not mean that the malice must exist for any
particular time before commission of the act, or that the intention
to kill must have previously existed. It is sufficient that it exist at
the time the act is committed. (Clark.)

Malice aforethought may exist when the act is unpremeditated.
It may mean any one or more of the following states of mind preced-
ing or coexisting with the act or omission by which death is caused:
An intention to cause the death of, or grievous bodily harm to, any
person, whether such person is the person actually killed or not
(except when death is inflicted in the heat of a sudden passion,
caused by adequate provocation); knowledge that the act which
causes death will probably cause the death of, or grievous bodily
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harm to, any person, whether such person is the person actually
killed or not, although such knowledge is accompanied by indifference
whether death or grievous bodily harm is caused or not or by a.
wish that it may not be caused; intent to commit any felony. (See
149d—Burglary.) An intent to oppose force to an officer or other
person lawfully engaged in the duty of arresting, keeping in custody,
or imprisoning any person, or the duty of keeping the peace, or
dispersing an unlawful assembly, provided the offender has notice
that the person killed is such officer or other person so employed.
(Clark.)

Proof.—(a) That the accused killed a certain person named or
described by certain means, as alleged (this involves proof that the
person alleged to have been killed is dead ; that he died in consequence
of an injury received by him; that such injury was the result of the
act of the accused; and that the death took place within a year and
a day of such act) ; and (5) thaf such killing was with malice afore-
thought.

In trials for murder and manslaughter.—The law recognizes an excep-
tion to the rule rejecting hearsay by allowing the dying declarations
of the victim of the crime, in regard to the circumstances which
have induced his present condition, and especially as to the person
by whom the violence was committed, to be detailed in evidence by
one who has heard them. It is necessary, however, to the com-
petency of testimony of this character—and it must be proved as
preliminary to the proof of the declaration—that the person whose
words are repeated by the witness should have been in extremis and
under a sense of impending death, 1. e., in the belief that he was to
die soon; though it is not necessary that he should himself state.
that he speaks under this impression, provided the fact is otherwise
shown. And if this belief on his part sufficiently appears, it is not
essential to the admissibility of his words that death should have
immediately followed upon them. On the other hand if, in utter-
ing the words, he was under the impression that he should recover,
" the same would be inadmissible even if in fact he presently died.
But it is no objection to their admissibility that they were brought
out in answer to leading questions, or upon urgent solicitations
addressed to him by any person or persons; and if, instead of speak-
ing, he answered the questions by intelligible signs, these signs
may equally be testified to. But it is held that only such declara-
tions are admissible as would be admitted if the party were himself
a witness; so that where the language employed is irrelevant or
consists in a statement of opinion instead of fact, it can not be
received. If it was put in writing at the time, the writing should be
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produc\ed Dying declarations are admissible as well in favor of the
accused as against him.

It is to be remarked that evidence of dying declarations is usually
to be received with great caution, since such declarations are usually
made under circumstances of mental and physical depreciation, and
without being subjected to the ordinary legal tests. (Winthrop.)

b. RAPE

Discussion.—Rape is the unlawful carnal knowledge of a woman by
force and without her consent. '

Any penetration, however shght of a woman’s genitals is suffi-
cient carnal knowledge, whether emission occurs or not.

The offense may be committed on a female of any age.

Force and want of consent are indispensable in rape; but the force
involved in the act of penetration is alone sufficient where there is in
fact no consent. ‘

Mere verbal protestations and a pretense of resistance are not
sufficient to show want of consent, and where a woman fails to take
such measures to frustrate the execution of a man’s design as she is
able to, and are called for by the circumstances, the inference may
be drawn that she did in fact consent.

It has been said of th1s offense that “it is true that rape is a most
detestable crime * * *; but it must be remembered that it is
an accusation easy to be made, hard to be proved, but harder to be
defended by the party accused, though innocent.”

So-called statutory rape—that is, carnal knowledge with her con-
sent of a female under the age of consent—is not an offense under
this article, but may be an offense under A. W. 96.

Among the lesser offenses which may be included in that of rape,
are assault with intent to commit rape, assault and battery, assault,
and an attempt to commit rape.

Proof—(a) That the accused had carnal knowledge of a certain
female, as alleged, and (&) that the act was done by force and with-
" out her consent. ‘

149. NINETY-THIRD ARTICLE OF WAR.:
a. MANSLAUGHTER

Discussion.—See 148¢. Manslaughter is unlawful homicide with-
out malice aforethought and is either voluntary or involuntary.

Voluntary manslaughter is where the act causing the death is
committed in the heat of sudden passion caused by provocation.

Involuntary manslaughter is homicide unintentionally caused in
the commission of an unlawful act not amounting to a felony, nor
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likely to endanger life, or by culpable negligence in performing a
lawful act, or in performing an act required by law. (Clark.)

The law recognizes the fact that a man may be provoked to such
an extent that in the heat of sudden passion, caused by the provoca-
tion, and not from malice, he may strike a blow before he has had
time to control himself, and therefore does not in such a case punish
him as severely as if he were guilty of a deliberate homicide.

In voluntary manslaughter the provocation must be such as the
law deems adequate to excite uncontrollable passion in the mind of
a reasonable man; the act must be committed under and because of
the passion, and the provocation must not be sought or induced as
an excuse for killing or doing bodily harm. (Clark.)

The killing may be manslaughter only, even if intentional; but
where sufficient cooling time elapses between the provocation and
the blow the killing issmurder, even if the passion persists. Instances
of adequate provocation are: Assault and . battery inflicting actual
bodily harm, an unlawful imprisonment, and the sight by a husband
of an act of adultery committed by his wife. If the person so
assaulted or imprisoned or the husband so situated at once kills the
“offender or offenders in a heat of a sudden passion caused by their
acts, manslaughter only has been committed.

Instances of inadequate provocation are: Insultmg or abusive
words or gestures, trespass or other injuries to property, and breaches
of contract.

- In involuntary manslaughter in the commission of an unlawful act,
the unlawful act must be evil in itself by reason of its 1nherent
nature and not an act which is wrong only because it is forbidden by
a statute or orders. Thus the driving of an automobile in slight
excess of a speed limit duly fixed, but not recklessly, is not the kind
of unlawful act contemplated, but voluntarily engaging in an affray
is such an act. To use an immoderate amount of force in suppressing
a mutiny is an unlawful act, and if death is caused thereby the one
using such force is guilty of manslaughter at least.. _

Instances of culpable negligence in performing a lawful act are:
Negligently conducting target practice so that the bullets go in the
direction of an inhabited house within range; pointing a pistol in fun
at another and pulling the trigger, believing, but without taking rea-
sonable precautions to ascertain, that it would not be discharged;
carelessly leaving poisons or dangerous drugs where they may
endanger life.

- Where there is no legal duty to act there can, of course, be no
neglect. Thus where a stranger makes no effort to save a drowning -
man, or a person allows a mendicant to freeze or starve to death, no
crime is committed.
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Among the lesser offenses which may be included in a particular
charge of voluntary manslaughter are the various forms of assault
and an attempt to commit manslaughter.

Proof.—(a) Item (a) under proof, 148a; and (b) the facts and
circumstances of the case, as alleged, indicating that the homicide
amounted in law to manslaughter.

As to dying declarations see 1484 under proof.

'

b. MAYHEM

Discussion.—Mayhem is a hurt of any part of a man’s body whereby
he is rendered less able, in fighting, either to defend himself or to
annoy his adversary. - (Bishop.) :

Thus it is mayhem to put out a man’s eye, to cut off his hand, or his
foot or finger, or even to knock out a front tooth,as these are mem-
bers which he may use in fighting; but it is otherwise if either the
ear or nose is cut off or a back tooth knocked off, as these injuries
merely disfigure him. (Clalk )

To constitute mayhem the injury must be Wlllfully and mahclously
done, but need not be premeditated. If the hurt is done under cir-
cumstances which would excuse or justify homicide, no offense is
committed. A person inflicting such a hurt upon himself is guilty
of this-offense; and if another does it at his request both are so
guilty.

Among the lesser offenses included in a particular charge of may-
hem are assault with intent to commit mayhem, assault and battery,
assault, and an attempt to commit mayhem.

Proof—(a) That the accused inflicted on a certain person a certain
injury in the manner alleged; and (%) the facts and circumstances of
the act showing such injury to have been inflicted intentionally and
maliciously.

¢. ARSON

Discussion.—Arson is the willful and malicious burning of the
dwelling house or outhouse of another. (Clark.) The offense is
against the habitation of another rather than against his property.
The term “dwelling house” includes outbuildings that form part
of the cluster of buildings used as a residence. A shop or store is
not the subject of arson unless occupied as a dwelling. It is not
arson to burn a house that has never been occupied or which has
been permanently abandoned ; but it is arson if the occupant is merely
temporarily absent. It is not arson for a tenant to burn the dwell-
ing in which he lives although it is the property of another, but the
legal owner of a house which is in the rightful occupancy of another

524654°—43 12 .
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may be guilty of arson in burning it. It is not arson to burn the
dwelling of another at his request. .

To constitute a burning some part, however small, of the house
must be actually consumed or disintegrated by the heat, but a mere
scorching is not a burning. :

Proof——(a) That the accused burned a certain dwelling house of
anothel, as alleged; and (b) facts and circumstances indicating that
the act was willful and malicious.

d. BURGLARY

Discussion.—Burglary is the breaking and entering, in the night, of
another’s dwelling house, with intent to commit a felony therein.
(Bishop.)

The term “ felony ” includes, among other offenses so designated at
common law, murder, manslaughter, arson, robbery, rape, sodomy,
mayhem, and larceny (irrespective of value). It is immaterial
whether «the felony be committed or even attempted, and where a
felony is actually intended it is no defense that its commission was
impossible,

To constitute burglary the house must be a dwelling house of
another, the term “dwelling house ” including outhouses within the
curtilage or the common inclosure. (Clark & Marshall.)

A store is not a subject of burglary unless part of, or used also as,
a dwelling house, as where the occupant uses another part of the same
building as his dwelling, or where the store is habitually slept in by
his servants or members of his family. '

The house must be in the status of being occupied at the time of
the breaking and entering. It is not necessary to this status that
anyone actually be in it; but if the house has never been occupied at
all or has been left without any intention of returning to it this
status does not exist. Separate dwellings within the same building,
as a flat in an apartment house or a room in a hotel, are subjects of
burglary. by other tenants or guests, and in general by the owner of
the building himself. A tent is not a subject of burglary.

There must be a breaking, actual or constructive. Merely to enter
through a hole left in the wall or roof or through an open window or
door, even if left only slightly open and pushed farther open by the
person entering, will not constitute a breaking; but where there is
any removal of any part of the house designed te prevent entry, other
than the moving of a partly open door or window, it is sufficient.
Thus opening a closed door or window or other similar fixture, or
cutting out the glass of a window or the netting of the screen is a
sufficient breaking. So also the breaking of an inner door by one
who has entered the house without breaking, or by a servant lawfully
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within the house, but who has no authority to enter the particular
room, is a sufficient breaking, but unless such a breaking is followed
by an entry into the particular room with intent to commit a felony
therein burglary is not committed.

There is a constructive breaking when the entry is gained by a
trick, such as concealing oneself in a box; or under false pretense,
such as personating a gas or telephone inspector, or by intimidating
the inmates through violence or threats into opening the door; or
through collusion with a confedérate, an inmate of the house; or by
descending a chimney, even if only a partial descent is made and no
room is entered.

An entry must be effected before the offense is complete, but the
entry of any part of the body, even a finger, is suflicient; and an
insertion into the house of an instrument except merely to facilitate
further entrance is a sufficient entry.

Both the breaking and entry must be in the nighttime, which is
the period between sunset and sunrise, when there is not sufficient
daylight to discern a man’s face, and both must be done with the
intent to commit a felony in the house. If the available evidence
appears to warrant such action, the actual commission of the felony
alleged as intended in the burglary specification should be charged
in a separate specification.

Proof.— (@) That the accused broke and entered a certain dwelling
hotise of a certain other person, as specified; (&) that such breaking
and entering were done in the nighttime; and (¢) the facts and cir-
cumstances of the case (for instance, the actual commission of the
felony) which indicate that such breaking and entering were done
with the intent to commit the alleged felony therein.

e. HOUSEBREAKING

Discussion.—Housebreaking is unlawfully entering another’s build-
ing with intent to commit a criminal offense therein.

The offense is broader than burglary in that the place entered is
not required to be a dwelling house; it is not mnecessary that such
place be occupied; it is not essential that there be a breaking; the
entry may be either in the night or in the daytime; and the intent
need not be to commit a felony. The intent to commit some criminal
offense is an essential element of the offense, and must therefore be
alleged and proved, in order to support a conviction of this offense.

The term “criminal offense” includes any act or omission vio-
lative of the Articles of War, which is cognizable by courts-martial,
except acts or omissions constituting purely military offenses.

The principles of the last sentence of the- discussion in 149d
(Burglary) should be observed when charging housebreaking.
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Proof.~—(a) That the accused entered the place alleged and (5) the
facts and circumstances of the case which indicate that the intent
was as alleged.

f. ROBBERY

Discussion.—Robbery is the taking, with intent to steal, of the per-

sonal property of another, from his person or in his presence, against
his will, by violence or intimidation. (Clark.)
It is not robbery to take one’s own property, unless the person
from whom it is taken has a special property interest in the goods
and the right to possession; nor is it robbery to take property under
the honest belief that it is one’s own. It is not necessary that the
person from whom the property is taken be the actual owner—it is
enough if he has a possession or a custody that is good against the
taker.

The property must be taken from the person or in his presence; but
to be in the presence it is not necessary that the owner be within
any certain distance of his property. Thus where some persons
entered a house and forced the owner by threats to disclose the hiding
place of valuables in an adjoining room, and then, leaving the owner
tied, went into such room and stole the valuables, their offense was
held to be robbery.

The taking must be against the owner’s will by means of violence
or intimidation. The violence or intimidation must precede or
accompany the taking.

The violence must be actual violence to the person, but the amount
used is immaterial. It is enough where it overcomes the actual
resistance of the person robbed, or puts him in such a position that
he makes no resistance, or suffices to overcome the resistance offered
by a chain or other fastening by which the article is attached to
the person. Where an article is merely snatched out of another’s
hand or a pocket is picked by stealth and no other force is used and
the owner is not put in fear, the offense is not robbery. But if
in snatching the article, resistance is overcome, there is sufficient
violence, as where a woman’s earring is torn from her ear or a hair
ornament entangled in her hair is snatched away. So, also, there
is sufficient violence where a person’s attention is diverted by being
jostled by a confederate of a pickpocket, who is thus enabled to
steal the person’s watch; or where a man is knocked insensible and
his pockets rifled ; or where an officer steals property from the person
of a prisoner in his charge after handcuffing him on the pretext
of preventing his escape.

It is equally robbery where the robber by threats or menaces puts
his victim in such fear that he is warranted in making no resistance.
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The fear must be a reasonably well-founded apprehension of present
or future danger, and the goods must be taken while such appre-
hension exists. The danger apprehended may be, for instance, his own
death or some bodily injury to him, or the destruction of his habita-
tion, or a prosecution for an unnatural crime, where a mere accusa-
tion, though false, would so injure a person that fear of it would
naturally cause him to give up his property. (Cf. Clark.)

Robbery includes larceny, and the elements of that offense must
always be present and should be alleged in the specification and
proved at the trial. When the evidence -falls short of proving the
force or fear or other facts necessary to robbery but does prove
larceny, the accused, by proper exceptions, may be found guilty of
larceny. :

Among the lesser offenses that may be included in a particular

charge of robbery are also assault with intent to rob, larceny from
the person, assault and battery, and assault.
. Proof—(a) The larceny of the property (see proof under 149g—
Larceny) ; () that such larceny was from the person or in the pres-
ence of the person alleged to have been robbed; and (¢) that the
taking was by force and violence or putting in fear, as alleged.

g. LARCENY .

Discussion.—Larceny is the taking and carrying away, by trespass,
of personal property which the trespasser knows to belong either
generally or specially to another, with intent to deprive such owner
permanently of his property therein. (Clark.)

Once a larceny is committed, a return of the property or payment
for it is no defense to a charge of larceny. Personal property only
is the subject of larceny.

Where the larceny of several articles is substantially one transac-
tion, it is a single larceny even though the articles belong to differént
persons. Thus, where a thief steals a suitcase containing the prop-
erty of several individuals, or goes into a room and takes property be-
longing to various persons, there is but one larceny, which should be
alleged in but one specification.

In cases of larcency of property (except property described in
A. W. 94), where the accused has sold the stolen property, the
charges should not include specifications alleging the sale except
where the same has been made to an innocent party and constitutes
such a fraud upon the purchaser as to warrant the preferment of a
specification based upon such fraud. ‘

Taking and carrying away~—In larceny there must be a taking and
carrying away. The taking must be from the actual or constructive
possession of the owner. The carrying away means any movement
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by the thief of the property, however slight, from the precise place
where it was at the time it was seized; except that possession by the
thief must be complete. Thus, possession is not complete while the
property is secured by a chain. The taking, however, need not be
by the thief with his own hands. Thus, when one, having the re-
quired intent to steal, entices a horse into his own stable without
touching him, or procures an insane person to take certain articles,
or procures a railroad company to deliver to him another’s trunk by
changing the check on it, he is guilty of larceny. In these cases the
act of taking is in law the act of the thief himself. “
Trespass.—To constitute larceny the taking and carrying away must
be by trespass; that is, it must be taken from the owner’s possession
without his consent. Though a person who appropriates another’s
property to his own use may have the intent necessary to larceny,
yet, if there is no trespass in taking the property, there is no larceny.
For example, the possession of the property may have been lawfully
obtained by the person who appropriates it, in which case a trespass
by him is impossible so long as he has such possession. Thus, where
an article is borrowed or hired, the person borrowing or hiring it
does not commit a larceny if he subsequently, while holding the
property as a borrower, or hirer, decides to and does convert the
article to his own use. In such-a case there is no trespass and the
offense 1is, in consequence, not larceny but embezzlement. It is
larceny, however, if at the time the article is borrowed or hired the
borrower or hirer has the intention to convert it.. The distinction
between “ possession and “ custody ” and the meaning of “ property ”
must be kept in mind. Possession is the present right and power
absolutely to control a thing, and not only includes those things of
which one has actual manual grasp, but extends also to those things
that are in his house, or on his land, or in the actual manual care
and keeping of his servants or agents. Thus, where the owner of a
coin gives it to another to examine on the spot, the owner still retains
possession of the coin; and if the other goes away with the coin
intending ‘to steal it, he is guilty of larceny. One who receives
property under such or similar circumstances is said to have the
custody only of the property. Where a servant receives goods or
property from his master to use, care for, or employ for a specific
purpose in his service, the master retains possession, and the servant
has the custody only and may commit larceny of them. A person,
then, has the “custody” of property, as distingushed from the
“ possesion,” where, as in the case of a servant’s custody of his
employer’s property, he merely has the care and charge of it for
one who still retains the right to control it, and who, therefore,
is in possession (i. e., constructive possession as distinguished from
actual possession) of the property. ¢ Property” in a thing is the
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right to possession, coupled ordinarily with an ability to exercise
that right. (Clark.) : .

Where general ownership is in one person and possession in another,
a special owner, borrower, or hirer, it is optional to charge the owner-
ship as in the real owner or in the person in possession.

Intent—In addition to the taking and carrying away of property
by trespass, there must be an intent permanently to deprive the
owner of his property therein, and ordinarily such intent must exist
at the time of the taking. Unless such felonious or evil intent exist
at the time of the taking and carrying away there is no larceny
except as noted in this paragraph. For example, the act of riding
off on another’s horse without permission, with intent to ride a short
distance and then to return it,is a trespass but not a larceny, be-
cause the intent to deprive the owner permanently of his property
is not present. However, when the original taking was wrongful,
a subsequent felonious or evil intent makes the offense larceny in all
cases in which there is concurrently with such intent, although sub-
sequent to the taking, a fraudulent conversion of the goods.

Proof.—(a) The taking by the accused of the property as alleged;
(b) the carrying away by the accused of such property; (c) that
such property belonged to a certain other person named or described ;
(d) that such property was of the value alleged, or of some value;
and (¢) the facts and circumstances of the case indicating that the
taking and carrying away were with a fraudulent intent to deprive
the owner permahnently of his property or interest in the goods or of
their value or a part of their value. -

The existence of the intent must in most cases be inferred from
circumstances. Thus, if a person secretly takes property, hides it,
and denies that he knows anything about it, the intent to steal may
well be inferred; but if he takes it openly, and returns it, this
would tend to show an innocent purpose. Proof of a subsequent sale
of stolen property goes to show intent to steal, and, therefore, evidence
of such sale may be introduced to support charges of larceny.

Where the character of the property clearly appears in evidence,
for instance, if it is exhibited in court, the court, from its own
experience, may infer that the property has some value.

h. EMBEZZLEMENT

Discussion.—Embezzlement is the fraudulent appropriation of prop-
erty by a person to whom it has been intrusted or into whose hands
it has lawfully come. (Moore ». U. S., 160 U. S. 268.)

The gist of the offense is a breach of trust. The trust is one aris-
ing from some fiduciary relationship existing between the éwner and
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the person converting the property, and springing from an agree-
ment, expressed or implied, or arising by operation of law. The
offense exists only where the property has been taken or received by
virtue of such relationship.

Property includes not only things possessing intrinsic value, but
also bank notes and other forms of paper money and commercial
paper and other writings which represent value. See the last sen-
tence of A. W. 94 for certain cases of embezzlement chargeable under
A.W. 93.

Proof.—(a) That the accused was intrusted with certain money or
property of a certain value by or for a certain other person, as
alleged; (&) that he fraudulently converted or appropriated such
money or property; and (¢) the facts and circumstances showing
that such conversion or appropriation was with fraudulent intent.

i. PERJURY

Discussion.—Perjury is the willful and corrupt giving, upon a law-
ful oath, or in any form allowed by law to be substituted for an
oath, in a judicial proceeding or course of justice, of false testimony
material to the issue or matter of inquiry. (Clark.) “Judicial
proceeding or course of justice” includes trials by courts-martial.
(Wharton Crim. Law.)

The false testimony must be willfully and corruptly given; that
is, with a deliberate intent to testify falsely.

A witness may commit perjury by testifying that he knows a
thing to he true when in fact he either knows nothing about it at
all or is not sure about it, and this is so whether the thing be true
or false in fact. So, also, a witness may commit perjury in testify-
ing falsely as to his belief, remembrance, or impression, or as to his
judgment or opinion on matters of fact. Thus, where a witness
swears that he does not remember certain facts when in fact he
does, he commits perjury, if the other elements of the offense are
present. So, also, where a witness testifies that in his opinion a
certain person was drunk when in fact he entertains the contrary
opinion.

The oath must be one required or authorized by law and must be
duly administered by one authorized to administer it. Where a form
of oath has been prescribed a literal following of the statute is not
essential. It is sufficient if the oath administered conforms in sub-
stance to the statutory form. An oath includes an affirmation where
the latter is authorized in lieu of an oath.

It is no defense that the witness voluntarily appeared, or that he
was incompetent as a witness, or that his testimony was given in
response to questions that he could have declined to answer, even
if he was forced to answer it over his claim of privilege.
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The false testimony must be material to the issue or matter of in-
quiry, but the issue or matter of inquiry may be a collateral one.
Thus perjury may be committed by giving material false testimony
with respect to the credibility of a material witness, or in an affidavit
in support of a request for a continuance, as well as by giving testi-
mony with respect to a fact from which a legitimate inference may
be drawn as to the existence or nonexistence of a fact in issue.

" Proof.—(a) That a certain judicial proceeding or course of justice
was pending; (&) that the accused took an oath or its equivalent in
such proceeding, or course of justice, as alleged; (¢) that such oath
was administered to the accused in a matter where an oath was re-
quired or authorized by law, as alleged; (&) that such oath was
dadministered by a person having authority to do so; (¢) that upon
such oath he gave the testimony alleged; (f) that such testimony was
false, and material to the issue or matter of inquiry; and (¢) the facts
and circumstances indicating that such false testimony was willfully
and corruptly given.

The testimony of a single witness is insufficient to convict for per-
jury without corroboration by other testimony or by circumstances
which may be shown in evidence tending to prove the falsity.
Documentary evidence is especially valuable in this connection; for
example, where a person is charged with a perjury as to facts directly
disproved by documentary or written testimony springing from him-
self with circumstances showing the corrupt intent; or where the
testimony with respect to which perjury. is charged is contradicted
by a public record proved to have been well known to the accused
‘when he took the oath.-

-j. FORGERY

Discussion.—Forgery is the false and fraudulent making or altering
of an instrument which would, if genuine, apparently impose a legal
liability on another or change his legal liability to his prejudice.
(Clark.)

Some of the instruments that are subjects of forgery are checks,
indorsements, orders for delivery of money or goods, railroad tickets,
and receipts. A writing falsely made includes a false instrument
that may be in part or entirely printed, engraved, written with a
pencil, or made by photography or other device. A false writing
may be made by materially altering an existing writing, by filling
in a paper signed in blank, or by signing an instrument already
written.

The writing must be false—must purport to be what it is not.
Thus, signing another’s name to a check with intent to defraud is
forgery as the instrument purports on its face to be what it is not.
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But where, after the false signature of such person is added -the
word “by” with the signature of the person making the check thus
indicating the authority to sign, the offense is not forgery, even if no
such authority exists, as the check on its face is what it purports to be.
Forgery may be committed by signing one’s own name to an instru-
ment; for example, where a.check payable to the order of a certain
person comes into the hands of another of the same name, he commits
forgery when, knowing the check to be another’s, he indorses it with
his own name intending to defraud. ¥orgery may also be committed
by signing a fictitious name, as where a person makes a check payable
to himself as drawee and signs it with a fictitious name as drawer.

To constitute a forgery the instrument must on its face appear to
be enforceable at law, for example, a check or note; or one which
might operate to the prejudice of another, for example, a receipt.
The fraudulent making of an instrument affirmatively invalid on its
face is not a forgery. However, the fraudulent making of a signa-
ture on a check is forgery even if there be no resemblance to the
genuine sighature, and the name is misspelled.

Alterations in writings must be material. Examples of alterations
are erasures of material matters; changing the date, amount, or place
of payment of a note. .

The false writing must be made or altered with intent to defraud
or injure another. It is immaterial, however, that anyone be actually
defrauded or injured, or that no further step be made toward carry-
ing out the intent to defraud than the making of the false writing.

Passing or uttering as true and genuine a forged instrument,
knowing it to be false, or attempting so to do, is not chargeable under
this article. :

Proof.—(z) That a certain writing was falsely made or altered as
alleged; (&) that such writing was of a nature which would, if
genuine, apparently impose a legal liability on another, or change
his legal liability to his prejudice; (¢) that it was the accused who
so falsely made or altered such paper; and (d) the facts and cir-
cumstances of the case indicating the intent of the accused thereby
to defraud or prejudice the right of another person.

The instrument itself should be produced, if available. The
falsity of a written instrument may be proved by calling as a wit-
ness the person whose signature was forged, and showing that he
had not signed the document himself, and that he had not authorized
the accused to do so for him. Where the name of a fictitious person
is used, as for example, the purported signature of a fictitious per-
son as drawer of a check, evidence of falsity may include evidence
from the bank upon which such check is drawn, that the drawer of
the check had no account in such bank,
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k. SODOMY

Discussion.—Sodomy consists of sexual connection with any brute
animal, or in sexual connection, by rectum or by mouth, by a man
with a human being. Penetration alone is sufficient and both parties
may be liable as principals.

Proof.—That the accused had sexual connection with a certaln brute
animal or had sexual connection by rectum or by mouth with a cer-
.tain human being, as alleged in the specification.

I. ASSAULT WITH INTENT TO COMMIT ANY FELONY

Discussion.—An assault with intent to commit any felony is an
assault made with a specific intent to murder, rape, rob, or to commit
manslaughter, sodomy, or other felony. See definition of felony in
1494 (Burglary).

Assault—An assault is an attempt or offer with unlawful force or
violence to do a corporal hurt to another. (Clark and Marshall.)
Raising a stick over another’s head as if to strike him, presenting a
firearm ready for use within range of another, striking at another
with a cane or fist, assuming a threatening attitude and hurrying
toward another, are examples of assault.

. Some overt act is necessary in any assault. Mere preparation, such
as unfastening the catch on a pistol holster in order that the pistol
may be drawn, or picking up a stone at a considerable distance from
another without making any attempt or offer to throw it, is not an
assault.

- The force or violence must be physical; mere words, however
threatening, or insulting gestures are not in themselves sufficient to
constitute an assault.

Furthermore, in an assault there must be an intent, actual or
apparent, to inflict corporal hurt on another. Where the circum-
stances known to the person menaced clearly negative such intent,
there is no assault. Thus, where a person accompanies an apparent
attempt to strike another by an unequivocal announcement in some
form of his intention not to strike, there is no assault. This prin-
ciple was applied in a case where the defendant raised his whip and
shook it at the complainant within striking distance saying, “If you
weren’t an old man, I would knock you down.”

It is not a defense to a charge of assault that for some reason
unknown to the assailant his attempt was bound to fail. Thus, where
a soldier loads his rifle with what he believes to be a good cartridge
and, pointing it at a person, pulls the trigger, he is guilty of assault
although the cartridge was in fact so defective that it did not ex-
plode. The same principle was applied to a case where a person in .
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a house shoots through the roof at a place where he supposed a
policeman was concealed, though the policeman was at another place
on the roof.

If there be such a demonstration of violence, coupled with an ap-
parent ability to inflict the injury, so as to cause the person at whom
it is directed reasonably to fear the injury unless he retreat to se-
cure his safety, and under such circumstances he is compelled to re-
treat to avoid any impending danger, the assault is complete, though
the assailant may never have been within actual striking distance
of the person assailed. (Clark and Marshall.) There must, how-
ever, be an apparent present ability. To aim a pistol at a man at
such a distance that it clearly could not injure would not be an
assault.

A battery is an assault in which force is applied, by material
agencies, to the person of another, either mediately or immediately.
Thus, it is a battery to spit on another; to push a third person
against him; to set a dog at him which bites him; to cut his dress
while he is wearing it, though without touching or intending to
touch his person; to shoot him; or to cause him to take poison. So
it is a battery for a man to fondle, against her will, a woman not his
wife. The force may be applied through conductors more or less
close. Thus, to strike the dress of the person assailed, or the horse
on which he is riding, or the house in which he resides, may be as
much a battery as to strike his face. It is not, however, a battery to
lay hands on another to attract his attention, or to seize another to
prevent a fall. Sending a missile into a crowd also is a battery
on anyone whom the missile hits; and so is the use, on the part of
one who is excused in using force, of more force than is required. If
the injury is accidentally inflicted in doing a lawful act without cul-
pable negligence, the offense is not committed; but where a personal
injury results from the reckless doing of an act likely to result in
-such injury, the offense is committed.

Assault with intent to murder—This is an assault aggravated by the
concurrence of a specific intent to murder; in other words, it is an
attempt to murder. As in other attempts there must be an overt act,
beyond mere preparation or threats, or an attempt to make an at-
tempt. To constitute an assault with intent to murder by firearms it
is not necessary that the weapon be discharged; and in no case is the
actual infliction of injury necessary. Thus, where a man with intent
to murder another deliberately assaults him by shooting at him, the
fact that he misses does not alter the character of the offense. Where
the intent to murder exists, the fact that for some reason unknown
the actual consummation of the murder is impossible by the means
.employed does not prevent the person using them from being guilty
of an assault with intent to commit murder where the means are ap-
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parently adapted to the end in view. Thus, where a soldier intend-
‘ing to murder another loads his rifle with what he believed to be a
ball cartridge and aims and discharges his rifle at the other, it is
no defense that he, by accident, got hold of a blank cartridge.

A general felonious intent or specific design to commit another
felony is not sufficient, and where a person is too drunk to entertain
the specific intent the offense is not committed. But where the ac-
cused, intending to murder A, shoots at and wounds B, mistaking
him for A, he is guilty of assaulting B with the intent to murder him;
so also where a man fires into a group with intent to murder some
one, he is guilty of an assault with intent to murder each member of
the group. ’ -

Assault with intent to commit manslaughter.—This offense differs from
assault with intent to murder in the lack of the element of malice
necessary to constitute the latter crime. It is an assault in an attempt
to take human life in a sudden heat of passion. The specific intent
-to kill is necessary, and the act must be done under such circum-
“stances that, had death ensued, the offense would have been voluntary
manslaughter. There can be no assault with intent to commit
involuntary manslaughter.

Assault with intent to commit rape.—This is an attempt to commit rape
:in which the overt act amounts to an assault upon the woman in-
tended to be ravished. Indecent advances, importunities however
earnest; mere threats; and actual attempts to rape wherein the overt
act is not an assault do not amount to this offense. Thus, where a
-man, intending to rape a woman, stealthily concealed himself in her
room to await a favorable opportunity to execute his design but was
discovered and fled, he was not guilty of an assault with intent to
commit rape.

No actual touching is necessary. Thus, when a man entered a
woman’s room and got in the bed where she was and within reach of
her person for the purpose of raping her he committed the offense
under discussion, although he did not touch the woman.

The intent to have carnal knowledge of the woman assaulted by
force and without her consent must exist and concur with the assault.
In other words, the man must intend to overcome any resistance by
force, actual or constructive, and penetrate the woman’s person. Any
less intent will not suffice.

Once an assault with intent to commit rape is made, it is no defense
that the man voluntarily desisted.

Assault with infent to rob.—This is an attempt to commit robbery
wherein the overt act is an assault and the concurrent intent is
forcibly to take, steal, and carry away property of the person
assaulted from his person or in his presence by violence or putting
him in fear.
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The fact that the accused intended to take only money and that the
person he attempted to rob had none is not a defense.

Assault with intent to commit sodomy.—The assault must be against a
human being, and must be with the specific intent to commit sodomy.
Any less intent, or different intent, will not suffice. '

Proof.—(a) That the accused assaulted a certain person, as alleged ;
and () the facts and circumstances of the case indicating the exist-
ence at the time of the assault of the spegific intent of the accused to
murder, or to commit manslaughter, rape, robbery, or sodomy as
alleged.

m. ASSAULT WITH INTENT TO DO BODILY HARM WITH A DANGER-
OUS WEAPON, INSTRUMENT, OR OTHER THING

Discussion.—Weapons, etc., are dangerous when they are used in
such a manner that they are likely to produce death or great bodily
harm. “The mere fact that a weapon is susceptible of being so used
is not enough. Boiling water may be so used as to be a dangerous
thing, and a pistol may be so used as not to be a dangerous weapon.

Proof.—(a) That the accused assaulted a certain person with a
certain weapon, instrument, or thing; and (&) the facts and circum-
stances of the case indicating that such weapon, instrument, or thing
was used in a manner likely to produce death or great bodily harm.

n. ASSAULT WITH INTENT TO DO BODILY HARM

Discussion.—This is an assault aggravated by the specific present
intent to do bodily harm to the person assaulted by means of the
force employed. It is not necessary that any battery actually ensue,
or, if bodily harm is actually inflicted, that it be of the kind intended.
Where the accused acts in reckless disregard of the safety of others
it is not a defense that he did not have in mind the particular person
injured.

Proof.—(2) That the accused assaulted a certain person, as alleged;
and () the facts and circumstances of the case indicating the con-
current intent thereby to do bodily harm to such person.

150.- NINETY-FOURTH ARTICLE OF WAR.

a. MAKING OR CAUSING TO BE MADE A FALSE OR FRAUDULENT
CLAIM

Discussion.—Making a claim is a distinct act from presenting it. A
claim may be made in one place and presented in another. The
article does not relate to claims against an officer of the United States
in his private capacity, but to claims against the United States or
" any officer thereof as such. It is not necessary that the claim be
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allowed or paid or that it be made by the person to be benefited by
the allowance or payment. The claim must be made or caused to
be made with knowledge of its fictitious or dishonest character.
This does not include claims, however groundless they may be, that
are honestly believed by the maker to be valid, nor claims that are
merely made negligently or without ordinary prudence, but it does
include claims made by a person who has the belief of the false
character of the claim that the ordinarily prudent man would have
entertained under the circumstances. See also the discussion
in 150b.

An instance of making a false claim would be where an Oﬂ'l(,el
having a claim respecting property lost in the military service
knowingly includes articles that were not in fact lost and submits
such claim to his commanding officer for the action of the board.

Proof.—(a) That the accused made or caused to be made a certain
claim against the United States, as alleged; (6) that such claim was
‘false or fraudulent in the particulars specified; (¢) that when the
accused made the claim or caused it to be made he knew that it was
false or fraudulent in such particulars; and (&) the amount involved,
as alleged.

b. PRESENTING OR CAUSING TO BE PRESENTED FOR APPROVAL OR
PAYMENT A FALSE OR FRAUDULENT CLAIM

Discussion.—See discussion in 150a.

The claim must be presented, directly or indirectly, to some person
having authority to approve or pay it. False and fraudulent claims

"include not only those containing some material false statement, but
also claims that the person presenting knows to have been paid or
for some other reason knows he is not authorized to present or to
receive money on.

Where an officer knows that a certain duly assigned pay account of
his is outstanding and that the assignee can collect on it if he chooses
to do so, it is no defense to a charge against such officer of presenting
for payment a second account covering the same period as the assigned
account that the second account was presented relying on the as-
signee’s statement that he would not present the first. But where
the accused has good grounds to believe and actually does believe
when he presents the second account that the assigned account had
been canceled or surrendered by the assignee, his presentation of the
second claim does not constitute this offense. A cancellation or sur-
render of the first account after the presentation of the second account
is, of course, no defense to the charge.

Presenting to a paymaster a false final statement, knowmg it to
be false, is an example of the offense under discussion.
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Proof.—(a) That the accused presented or caused to be presented
for approval or payment to a certain person in the civil or military
service of the United States having authority to approve or pay it a
certain claim against the United States as alleged; (&) that such
claim was false or fraudulent in the particulars alleged; (¢) that
when the accused presented the claim or caused it to be presented he
knew it was false or fraudulent in such particulars; and (d) the
amount involved, as alleged.

¢. ENTERING INTO AN AGREEMENT OR CONSPIRACY TO DEFRAUD
THE UNITED STATES THROUGH FALSE CLAIMS

Discussion.—A conspiracy is the corrupt agreeing together of two
or more persons to do by concerted action something unlawful either
as a meansor an end. (Bishop.) The mere entry into a corrupt agree-
ment for the purpose of defrauding the United States through any
of the means specified constitutes the offense. An example of this
offense is an agreement between a contractor and an officer to defraud’
the United States by means of a padded voucher to be certified as
correct by the officer.

Proof.——(a) That the accused and one or more other persons named
or described entered into an agreement; () that the object of the
agreement was to defraud the United States; (¢) that the means by
which the fraud was to be effected were to obtain or assist certain
other persons to obtain the allowance or payment of a certain false
or fraudulent claim, as specified; and (d) the amount involved, as
alleged.

d. MAKING, USING, PROCURING, OR ADVISING THE MAKING OR
- USE OF A FALSE WRITING OR OTHER PAPER IN CONNECTION
WITH CLAIMS

Discussion.—See 150« and b.

It is not necessary to the offense of making a writing knowing it
to contain false or fraudulent statements that such writing be used
or attempted to be used, or that the claim in support of which it
was made be presented for approval, allowance, or payment. The
false or fraudulent statement should, however, be material.

In the offense of procuring the making or use of the writing or
other paper, the paper must be made or used; but in the offense of
advising such acts the making or use of the paper is not necessary.

Proof.—(a) That the accused made or used or procured or advised
the making or use of a certain writing or other paper, as
alleged; (b) that certain statements in such writing or other papers
were false or fraudulent, as alleged; (¢) that the accused knew this;
(d) the facts and circumstances indicating that the act of the ac-
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cused was for the purpose of obtaining or aiding certain others to
obtain the approval, allowance, or payment of a certain claim or
claims against the United States, as specified, and (¢) the amount
involved, as alleged.

e. FALSE OATH IN CONNECTION WITH CLAIMS

Discussion.—See 1504, b, and d.

Proof.—(z) That the accused made or procured or advised the
making of an oath to a certain fact or to a certain writing or other
paper, as alleged; (b) that such oath was false, as alleged; (¢) that
the accused knew it was false; (d) the facts and circumstances of
the case indicating that the act was for the purpose of obtaining or
aiding certain others to obtain the approval, allowance, or payment
of a certain claim or claims against the United States, as alleged.

f. FORGERY, ETC., OF SIGNATURE IN CONNECTION WITH CLAIMS

Discussion.—See 150¢ and b.

The term “forges or counterfeits” includes any fraudulent making
of another’s signature, whether an attempt is made to imitate the
handwriting or not. .

Proof.—(@) That the accused forged or counterfeited the signature
of a certain person on a certain writing or other paper or that he
procured or advised the act as specified; or that he used the forged
or counterfeited signature of a certain person or procured or advised
its use, knowing such signature to be forged or counterfeited, as
alleged; and (&) the facts and circumstances of the case indicating
that his act was for the purpose of obtaining or aiding certain others
to obtain the approval, allowance, or payment of a certain claim or
claims against the United States, as alleged.

¢9. DELIVERING LESS THAN AMOUNT CALLED FOR BY RECEIPT

Discussion.—It is immaterial in this offense by what means, whether
by deceit, collusion, or otherwise, the accused effected the transac-
tion, or what his purpose was in so doing.

Instances of this offense are:

A contractor gave a receipt for a greater amount than was due
him from the United States. Thereupon the disbursing officer gave
him the full amount called for by the receipt, but received back from
the contractor the excess-over the amount actually due.

A disbursing officer, having delivered to a creditor of the United
States less money than was actually due, received a receipt signed in
blank by the creditor, which he afterwards completed by writing
the true amount due.

524654°—43——13
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Proof.— (@) That the accused had charge, possession, custody, or
control of certain money or property of the United States furnished
or intended for the military service thereof, as alleged; () that he
obtained a receipt for a certain amount or quantity of such money
or property, as alleged; (¢) that for such receipt-he knowingly de-
livered, or caused to be delivered, to a certain person having authority
to receive it an amount or quantity of such money or property less
than the amount or quantity thereof specified in such receipt; and
(&) the value of the undelivered money or property, as alleged.

h. MAKING OR DELIVERING RECEIPT WITHOUT HAVING FULL
KNOWLEDGE THAT THE SAME IS TRUE

Discussion.—Where, for instance, an officer, or other person subject
to military law, is authorized to make or deliver any paper certify-
ing the receipt of any property of the United States furnished or
intended for the military service thereof, and a receipt or other
paper is presented to him for signature, stating that a certain amount
of supplies has been furnished by a certain contractor, it is his duty
before signing the paper to know that the full amount of supplies
therein stated to have been furnished has in fact been furnished,
and that the statements contained in the paper are true. If, with
intent to defraud the United States, he signs the paper without
such knowledge, he is guilty of a violation of this clause of the
article; and signing the paper without such knowledge is prima
facie evidence of such intent.

Proof.—(a) That the accused was authorized to make or deliver a
certificate of the receipt from a certain person of certain property
of the United States furnished or intended for the military service
thereof, as alleged; (b) that he made or delivered to such person
such certificate, as alleged; (¢) that such certificate was made or
delivered without the accused having full knowledge of the truth
of a certain material statement or statements therein; (&) the facts
and circumstances indicating that his act was done with intent to
defraud the United States; and (e¢) the amount involved, as alléged.

i. STEALING, EMBEZZLEMENT,. MISAPPROPRIATION, SALE, ETC., OF
MILITARY PROPERTY OR MONEY

Discussion.—As to larceny and embezzlement, see 149¢ and k. Lar-
ceny and sale of the same property in violation of this article should
be charged in separate specifications, since both offenses are de-
nounced therein,

Misappropriating means devoting to an unauthorized purpose.
Misapplication is where such purpose is for the party’s own use or
benefit. The misappropriation of the property or money need not
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be for the benefit of the accused; the words “to his own use or
benefit” quality the word “applies” only :

Larceny, embezzlement, etc., must be of the particular kind of
property mentioned in _the artlole Post-exchange and company
funds and money appropriated for other than the military service
do not come within the description- “money of the United States
furnished or intended for the military service thereof.”

Although there may be no direct evidence that the property was
at the time of the alleged offense property of the United States
furnished or intended for the military service thereof, still cir-
cumstantial evidence such as evidence that the property was of a
type- and kind furnished or intended for, or issued for use in, the
military service might together with other proved circumstances
warrant the court in inferring that it was the property of the United
States, so furnished or intended.

Proof.—Larceny and embezzlement.—(a) (See 1499 and A—Proof);
and (&) that the property belonged to the United States and that it
was furnished, or intended for the military service thereof, as
alleged.

Misappropriation and misapplication—(a) That the accused misappro-
priated or applied to his own use certain property in the manner
alleged; (b) that such property belonged to the United States and
that it was furnished or intended for the military service thereof,
as alleged; (¢) the facts and circumstances of the case indicating
that the act of the accused was willfully and knowingly done; and -
(d) the value of the property, as specified.

Sale or wrongful disposition.—(a) That the accused sold or disposed
of “certain property in the manner alleged; (&) that such property
belonged to the United States and that it was furnished or intended
for the military service thereof; (¢) the facts and circumstances of
the case indicating that the act of the accused was wrongfully or
knowingly done, as alleged; and (&) the value of the property, as
alleged.

j. PURCHASING OR RECEIVING IN PLEDGE OF MILITARY
. PROPERTY

Discussion.—To constitute this offense the accused must know not
only that the person selling or pledging the property was in one of
the specified classes and that the property was the property of the
United States, but also that the person so selling or pledging it
had no lawful right so to do. '

Proof.—(a) That the accused purchased, or received in pledge, for
a certain obligation or indebtedness certain military property of
the United States, as alleged, knowing it to be such property; ()
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that such property was purchased or so received in pledge from a
certain soldier, officer, or other person who was a part of or employed
in the military service of the United States, as alleged, and that the
accused knew the person selling or pledging the property to be such
soldier, officer, or other person; (¢) that such soldier, officer, or other
person had not the lawful right to sell or pledge such property; (d)
that the accused knew, at the time, of such lack of lawful right in
such soldier, officer, or other person, so to sell or pledge such prop- -
erty; and (e) the value of the property, as alleged.
151. NINETY-FIFTH ARTICLE OF WAR.

CONDUCT UNBECOMING AN OFFICER AND A GENTLEMAN

Discussion.—The conduct contemplated is action or behavior in an
official capacity which, in dishonoring or disgracing the individual
as an officer, seriously compromlses his character and standing as a
gentleman, or action or behavior in an unofficial or private capacity
which, in dishonoring or disgracing the individual personally as a
gentleman, seriously compromises his position as an officer and
exhibits him as morally unworthy to remain a member of the honor-
able profession of arms. (Winthrop.)

There are certain moral attributes common to the ideal officer and
the perfect gentleman, a lack of which is indicated by acts of dis-
honesty or unfair dealing, of indecency or indecorum, or of lawless-
ness, injustice, or cruelty. Not every one is or can be expected to meet
ideal standards or to possess the attributes in the exact degree de-
manded by the standards of his own time; but there is a limit of
tolerance below which the individual standards in these respects of
an officer or cadet can not fall without his being morally unfit to be
an officer or cadet or to be considered a gentleman. This- article
contemplates such conduct by an officer or cadet which, taking all
the circumstances into consideration, satisfactorily shows such moral
unfitness.

This article includes acts made punishable by any other Article of
War, provided such acts amount to conduct unbecoming an officer and
a gentleman; thus, an officer who embezzles military property violates
both this and the preceding article.

Instances of violation of this article are::

Knowingly making a false official statement; dishonorable neglect
to pay debts; opening and reading another’s letters without author-
ity ; giving a check on a bank where he knows or reasonably should
know there are no funds to meet it, and without intending that there
should be; using insulting or defamatory language to another officer
in his presence, or about him to other military persons; being grossly
~drunk and conspicuously disorderly in a public place; public associa-
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tion with notorious prostitutes; cruel treatment of soldiers; com-
mitting or attempting to commit a crime involving moral turpltude,
failing without a good cause to support his family.

Proof.—(a) That the accused did or omitted to do the acts, as
alleged; and (b) the circumstances, intent, motive, etc., as specified.

152. NINETY-SIXTH ARTICLE OF WAR, -

a. DISORDERS AND NEGLECTS TO THE PREJUDICE OF GOOD
ORDER AND MILITARY DISCIPLINE

Discussion.—The disorders and neglects include all acts or omissions
to the prejudice of good order and military discipline not made
punishable by any of the preceding articles.

By the term “to the prejudice,” etc., is to be understood directly
pre]udlcnl not indirectly or remotely, merely. An irregular or
improper act on the part of an officer or soldier can scarcely be con-
ceived which may not be regarded as in some indirect or remote
sense prejudicing military discipline; but it is hardly to be supposed
that the article contemplated such distant effects, and the same is,
therefore, confined to cases in which the prejudice .is reasonably
direct and palpable. (Winthrop.)

Instances of such disorders and neglects in the case of officers
are: Disobedience of standing orders or of the orders of an officer
when the offense is not chargeable under a specific article; allowing
a soldier to go on duty knowing him to be drunk; rendermg himself
unfit for duty by excessive use of intoxicants or drugs drunkenness.

Instances of such disorders and neglects in the cases of enlisted
men are: Failing to appear on duty with a proper uniform; appear-
ing with dirty clothing; malingering; abusing public animals; care-
less discharge 8f firearms; personating an officer; making false state-
ments to an officer in regard to matters of duty.

~Among the disorders herein made punishable is the fraudulent
enlistment contemplated by A. W. 28, which differs from fraudulent
enlistment under A. W. 54 in that the element of the receipt of pay or
allowances is not present. The fact that at the time of the alleged
fraudulent enlistment the accused was serving in a prior enlistment
from which he had not been discharged may be proved, prima facie,
by introducing authenticated records of a former unexpired enlist-
ment. Tf the period of the prior enlistment has elapsed, the fact
that there was no discharge from his former enlistment may be
proved, prima facie, by the certificate of The Adjutant General or
one of his assistants that the files and records of the office of The
Adjutant General contain no record of the dlscha,rge of the accused
from such enlistment.
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For proof of fraudulent enlistment under A. w. 54 see 129
(Proof).

~ Proof.—{a) That the accused did or failed to do the acts specified;

and (b) the circumstances, etc., as specified.

b. CONDUCT OF A NATURE TO BRING DISCREDIT UPON THE
MILITARY SERVICE

Discussion.—“Discredit” as here used means “to injure the reputa-
tion of.” Instances of such conduct on the part of persons subject to
military law may include acts in violation of local law committed
under such circumstances as to bring discredit upon the military serv-
ice. So also is punishable under this clause any discreditable conduct
not elsewhere made punishable by any specific Article of War or by
one of the other clauses of A. W. 96.

If an officer or soldier by his conduct in incurring private indebt-
edness or by his attitude toward it or his creditor thereafter reflects
discredit upon the service to which he belongs, he should be brought
to trial for his misconduct. He should not be brought to trial unless,
in the opinion of the military authorities, the facts and law are un-
disputed and there appears to be no legal or equitable counteérclaim
or set-off that may be urged by the officer or soldier. The military
authorities will not attempt to discipline officers and soldiers for
failure to pay disputed private indebtedness or claims, that is, where
there appears to be a genuine dispute as to the facts or the law. An
officer may be tried for this offense under either A. W. 95 or A. W.
96, as the circumstances may warrant.

One object of including this phrase in the general article was to
make military offenses those acts or omissions of retired soldiers
which were not elsewhere made punishable by the Articles of War but
which are of a nature to bring discredit on the service, such as failure
to pay debts.

Proof.—(a&) That the accused did or failed to do the acts alleged
and (b) the circumstances, etc., as specified.

- ¢. CRIMES OR OFFENSES NOT CAPITAL

Discussion.—The crimes referred to in this article embrace those
crimes, not capital and not made punishable by another Article of
War, which are committed in violation of public law as enforced by
the civil power. The “public law” here in contemplation includes
that enacted by Congress or under the authority of Congress. For
example, it includes (but only as to violations within their respective
jurisdictions) the Code of the District of Columbia, and the laws of
the several Territories and possessions of the United States. A per-
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son subject to military law cannot, however, be prosecuted under
this clause of the article for an act done in a State, Territory, or pos-
session which is not a crime in that jurisdiction, merely because the
same act would have exposed him to a criminal prosecution in a civil
court of the District of Columbia had he done the act within the
jurisdiction of such court. But such act, of course, might in a proper
case be made the basis of a prosecution under one of the other
clauses of this article as being a disorder, a neglect, or conduct of a
nature to bring discredit upon the military service.

Among the crimes referred to in this article may be those offenses
created by statute and given names therein which names are also
found in other Articles of War given to offenses which have essen-
tially different elements. - For example, in sec. 117 of the Servicemen’s
Dependents Allowance Act of June 23, 1942 (56 Stat. 385), a false
statement is declared to be perjury under certain circumstances al-
though not made under oath. This perjury, however, is not the
perjury denounced by A. W. 93. Therefore, the perjury defined by
the act is chargeable under A. W. 96.

So also section 90 of the Federal Penal Code of 1910 provides
that a failure by an officer to render accounts for public money re-
ceived by him unless authorized to retain it as salary, pay, or emolu-
ment is an embezzlement of such funds. Such an embezzlement, not
being within the general definition of embezzlement as the term is
used in A. W. 93 and A. W. 94, would be chargeable under the gen—
eral article,

The elements of some of the more common crimes that are charge-
able as crimes under this article if “committed in violation of pub-
lic law as enforced by the civil power” will now be discussed.

ASSAULT
See 1497 (Assault).

ASSAULT AND BATTERY
See 1497 (Assault).

UTTERING A FORGED INSTRUMENT

Discussion.—See 1497 (Forgery). - To constitute this offense there
must be a knowledge that the-instrument is a forgery, and there must
be an intent to defraud. The intent to defraud may be implied
where knowledge of the falsity of the document is shown. It is not
necessary that the instrument actually be passed. A mere offer
coupled with a representation that it is good is a sufficient uttering.
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Proof.—(a) That, as alleged in the specification, a certain paper
was falsely made or falsely altered; (d) that such writing was of
a nature which would, if genuine, apparently impose a legal liability
on another, or change his legal liability to his prejudice; (¢) that
the accused, as alleged in the specification, uttered such paper as true
and genuine; (&) that the accused, when so doing, knew said paper
to have been falsely made or falsely altered, as alleged in the specifi-
cation; and (e) the facts and circumstances indicating the intent of
the accused to defraud or prejudice the right of another.

The instrument itself should be produced if available.

ATTEMPTS

Discussion.—An attempt to commit a crime is an act done with -
intent to commit that particular crime, and forming part of a series
of acts which will apparently, if not interrupted by circumstances
independent of the doer’s will, result in its actual commission.
(Clark.)

An intent to commit a crime not accompanied by an overt act to
carry out the intent does not constitute an attempt. For example,
a purchase of matches with intent to burn a haystack is not an
attempt. But it is an attempt where the haystack is actually set
on fire, even though it may be immediately put out by rain, blown out
by the wind, or otherwise extinguished, with only 1mmater1al damage
to the hay. It is not an attempt where if every act intended by
accused were completed there would legally be no crime, even though
the accused may at the time believe he is committing such crime.
Thus, to shoot at a log believing it to be a man would not be an
attempt to murder.

Soliciting another to commit a crime is not an attempt! nor is
mere preparation to do a criminal act.

If an attempt is included in the offense charged it may be found
as a lesser included offense in violation of A. W. 96. However, if
such attempt is denounced by some specific article it should be found
under that article.

See in connection with attempts 786 (Findings as to the charges)

Proof.—(a) That the accused committed an overt act which if not
interrupted by circumstances independent of the doer’s will would
have resulted in the commission of the offense, as alleged; (&) that
the accused intended to commit that particular offense (this may
usually be shown by the facts and ecircumstances surrounding the
act) ; and (¢) the apparent possibility of committing the oﬂ'ense in
the manner indicated.
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BURNING BUILDINGS, VESSELS, LUMBER, STORES, ARMS,
AMMUNITION, ETC.

Discussion.—Sections 285 and 286, Federal Penal Code, 1910,
provide:

SEC. 285. Whoever shall willfully and maliciously set fire to, burn, or attempt
to burn, or by means of a dangerous explosive destroy, or attempt to destroy,
any dwelling house, or any store, barn, stable, or other building, parcel of a
dwelling house, shall be imprisoned not more than twenty years.

SEc. 286. Whoever shall maliciously set fire to, burn, or attempt to burn, or
by any means destroy or injure, or attempt to destroy or injure, any arsenal,
armory, magazine, ropewalk, shiphouse, warehouse, blockhouse, or barrack, or
any storehouse, barn, or stable not parcel of a dwelling house, or any other
building not mentioned in the section last preceding, or any vessel built, build-
ing, or undergoing repair, or any lighthouse, or beacon, or any machinery, tim-
ber, cables, rigging, or other materials or appliances for building, repairing, or
fitting out vessels, or any pile of wood, boards, or other lumber, or any military,
naval, or victualing stores, arms, or other munitions of war, shall be fined not
more than five thousand dollars and imprisoned not more than twenty years.

These sections cover arson (see 149¢) and also acts which are not
arson; and include, for instance, any burning or destruction or
injury, or attempt to burn, destroy, or injure any structure, ma-
chinery, appliances, equipment, or stores, or arms, or ammunition of
any kind Whatever, where the burning, etc., is done in a place where
these sections are in force. '

Proof.—(a) That the accused committed one of the acts denounced
by sections 285 and 286, Federal Penal Code, as alleged; and ()
the facts and circumstances indicating that the act was willful and
malicious. ,

FALSE SWEARING

Discussion.—Depending on the circumstances and place of commis-
sion, false swearing may be punishable as a crime under the third
clause of A. W. 96, or as conduct to the prejudice, etc., under the
first clause, or as conduct of a discreditable nature under the second
-clause. It may consist, for example, in giving false testimony in a
judicial proceeding or course of justice on other than material mat-
ters or in making a false oath to an affidavit. It is not necessary that
the proceeding in which the oath is taken should be a judicial pro-
ceeding.  The oath may be taken before any person authorized by
law to administer oaths; and a court-martial will take judicial notice
of the qualifications of such persons to administer oaths.

Proof.—(¢) That accused was sworn in a proceeding or made an
oath to an affidavit; (b) that such oath was administered by a person
havmg authority to do so; (¢) that the testimony given or the matter
in the affidavit was false, as alleged; and (&) the facts and circum-
stances indicating that such false testlmony or affidavit was willfully
and corruptly given or made,



CHAPTER XXVII.

HABEAS CORPUS

GENERAL —RETURN TO WRIT ISSUED -BY A STATE COURT OR
JUDGE —RETURN TO WRIT ISSUED BY FEDERAL COURT OR
JUDGE—FORMS—BRIEF

153. HABEAS CORPUS—General.—The purpose of the writ of habeas
corpus is to bring the person seeking the benefit of it before the
court or judge to determine whether or not he is illegally restrained
of his liberty. It is'a summary remedy for unlawful restraint of
liberty and it can not be made use of to perform the function of a
writ of error or an appeal. Where it is decided that the restraint
is unlawful he is ordered released, but if the restraint is lawful the
writ is dismissed. If the restraint be by virtue of legal process,
the validity and present force of such process are the only subjects
-of investigation.

A State court is without authority to inquire into the legality of
the restraint where it appears that the custody is by virtue “of the
authority of the United States,” the principle being that no State
can authorize one of its judges or courts to exercise judicial power,
by habeas corpus, within the jurisdiction of another and independent
government. No State judge or court, after he or it is judicially in-
formed that the party is held under the authority of the United
States, has any right to interfere with him or to require him to be
brought before them. If a party thus held be illegally imprisoned,
it is for the courts or judicial officers of the United States, and those
courts or officers alone, to grant him release. A -deserter appre-
hended by a civil officer authorized by a statute of the United States
to apprehend deserters is in the custody of the United States. See
157 (Brief in habeas corpus case).

154. HABEAS CORPUS—Return to Writ Issued by a State Court or
Judge.—In the case of a person who has been apprehended under a
warrant of attachment (see 970, Warrant of attachment), the
officer on whom the writ was served will not produce the body but
will make a return as indicated in 156 (Form B). In other cases,
such as the case of an enlisted man or a general prisoner, the officer
on whom the writ is served will not produce the body, but will make
a return as indicated in 156 (Form D). A brief of authorities (157)
is not intended to be attached to such a return.

192
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155. HABEAS CORPUS—Return to Writ Issued by Federal Court or
Judge.—The officer upon whom such writ is served will at once report
the fact of such service by telegraph direct to The Judge Advocate
General of the Army and the commanding general of the corps area
(service command) or department, stating briefly the grounds on
which the release of the party is sought. The person alleged to be
illegally restrained of his liberty will be taken before the court from
which the writ has issued and a return made setting forth the
reasons for his restraint. See 156 (Forms A and C) and 157 (Brief).

With reference to the papers to accompany the return in a case
to which Form A applies, see 976 (Warrant of attachment). In a
case to which Form C applies, the copies of the charges and of the
order under which the accused is held in arrest or confinement will
be certified by the adjutant and sworn to before an officer authorized
to administer oaths for military administration, in the following
form: _ ‘

I hereby certify that the foregoing is a full and true copy of the original
charges preferred against , and of the original order for his
arrest [or “confinement,” as the case may be], and that the same are in the

usual form of military charges, and that such charges and order confmm to
the rules 1egulat1ng military procedure.

, 19—.

, Ad]uttmt‘

Sworn to and subscribed before me this —— day of

Trial Judge Advocate of Court-Martial.
[Or “Summary Court-Martial.”]

The copy of the order convening the court or publishing the sen-
tence will be certified and verified in a similar manner.

Should the court order the discharge of the party, the officer mak-
ing the return, or counsel, should note an appeal pending instructions
from the War Department, and he will report to the Adjutant
" General of the Army the action taken by the court and forward a
copy of the opinion of the court as soon as it can be obtained. »

The laws of the Philippine Islands (acts 272 and 421) provide in
effect that in certain cases the certificate of the commanding general
or of any general officer in command of the department or district
as to the facts shall be a conclusive answer to a writ of habeas corpus
against a military officer or soldier and is a sufficient excuse for not
producing the prisoner. In any such case the body of the prisoner
will not be produced, but the return will be made. In other cases
in the Philippine Islands the return will be made and the body
produced before the proper tribunal.

156, HABEAS CORPUS—Forms.—The return in a particular case
should, of course, vary from the form according to the facts. Thus,
if the person Whose release is sought (Form C) is an officer or a
warrant officer, proper changes should be made.
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ForM A

(Return to writ)

Inre (name of party held).
(Writ of habeas corpus—Return of respondent)
To the (court or judge) :

The respondent, Maj. , United States Infantry, upon whom has
been served a writ of habeas corpus for the production of -,
respectfully makes return and states that he holds the said by
authority of the United States, pursuant to a warrant of attachment issued
under Chapter II, act of June 4, 1920, 22d Article of War, by a trial
Jjudge advocate of a lawfully convened general [or “special”] court-martial
[or “by a summary court-martial®] and duly directed to him, the said-
respondent, for execution; that he is diligently and in good faith engaged in
executing said warrant of attachment, and that he respectfully submits the
same for the inspection of the court, together with the original subpena and
proof of service of the same, a copy of the order appointing the court-martial
sworn to as such, before which the said has been subpoenaed to
testify, a copy of the charges and specifications in the case, sworn to as such,
in which said is a witness, a copy of the order referring the case
to the court for trial, sworn to as such, and an affidavit of showing
that said is a material witness in the case; that he has failed
to appear and has offered no valid excuse for such failure.

In obedience, -however, to the said writ of habeas corpus the respondent
herewith produces before the court the body of the said , and
for the reasons set forth in this return prays this honorable court to dismiss
the said writ.

Major; United States Infaniry.

Dated y y 19—

ForM B
(Return to writ)

(Make return as in Form A, except substitute for last paragraph the fol-
lowing ) '

And said respondent further makes return that he has not produced the
body of the said , because he holds him by authority of the
United States as above set forth, and that this court [or “your honor,” as
the case may be] is without jurisdiction in the premises, and he respectfully
refers to the decisions of the Supreme Court of the United States in Ableman
». Booth (21 How. 506) and Tarble’s case (13 Wall. 397) as authority for his
action, and prays this court [or “ your honor ”’] to dismiss the writ.

y

Major, United States Infaniry.

Dated y , 19—,
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ForMm C

(Return to writ)

In re (name of party held).
(Writ of habeus corpus—Return of respondent)
To the (court or judge) :

The respondent, Maj. , United States Infantry, upon whom has
been served a writ of habeas corpus for the production of y
respectfully makes return and states that he holds the said by
authority of the United States as a soldier in the United States Army [or “as
a general prisoner under sentence of general court-martial”’] under the following
circumstances : '

That the said - was duly enlisted as a soldier in the service of
the United States at : , on , 19—, for a term of
years. (If the offense is fraudulent enlistment, this recital should be
omitied.) ;

(Here state the offense. If it is fraudulent enlistment by representing him-
self to be of the required age, it may be stated as follows:)

That on the day of , 19—, at , the said ,
being under 18 years of age, did fraudulently enlist in the military service of
the United States for the term of years, by falsely representing himself
to be over 18 years of age, to wit, years and . months; and has,
since said emlistment, received pay and allowances (or either) thereunder.

(If the offense be desertion, it may be stated substantially as follows:)

That the said deserted said service at y , on
, 19—, and remained absent in desertion until he was appre-
hended at : , on , 19—, by , and was

thereupon committed to the custody of the respondent as commanding officer
of the post of - .

The said has been placed in confinement [or “arrest” as the
case may bel, and formal charges have been preferred against him for said
offense, a copy of which charges, and of the order under which said
is held in confinement [or “arrest,” as the case may bel, duly certified
and verified, are hereto annexed; and that he will be brought to trial thereon
as soon as practicable before a court-martial, to be convened by the command-
ing genera] of the Department [or “convened by Special Orders, No. —,
dated Headquarters Department 19—, a copy of which duly certified
and verified, is hereto annexed”]. N

(If the party held is a general prisoner, the following paragraph should be
substituted for the preceding paragraph:)

That the said was duly arraigned for said offense before a
general court-martial, convened by Special Orders, No. —, dated Headquarters
Department, 19—, was convicted thereof by said court, and was
sentenced to be , which sentence was duly approved on the day
of —, 19—, by the officer ordering the court [or “by the officer command-
ing said Department for the time being”] as required by "the
Article of War. A copy of the order promulgating said sentence, duly certified
and verified, is hereto attached.

In obedience, however, to the said writ of habeas corpus the respondent
herewith produces before the court the body of the said , respect-




196 MANUAL FOR COURTS-MARTIAL, U. §. ARMY 1157

fully refers to the decisiong cited in the annexed brief [if the case does not
involve a minor under the required age the words ‘“respectfully refers to the
decisions cited in the annexed brief” will be omitted], and for the reasons set
forth in this return prays this honorable court to dismiss the said writ.

Major,

-United States Infantry.

Dated y , 19—,

ForM D
(Return to writ)

(Make return as in Form C, emcept as to last paragraph, for which sub-
stitute the paragraph set out in Form B.)

157. HABEAS CORPUS—Brief—The following brief will be filed
with a return to a writ of habeas corpus issued by a United States
court in the case of a soldier whose discharge is sought on the ground
of minority :

BRIEF

The right to avoid the contract of enlistment of a soldier on the
ground of minority will be considered under the following heads:
I. Under the common law; II. Under the statutes; ITI. Where the
minor is held for punishment.

I. U~xper tHE Common Law

,- 'Th_e enlistment of a minor is not avoidable by the minor nor by his
parent or guardian at common law, but is only avoidable where the right
to avoid it is conferred by statute. '

‘This. proposition is clearly established by the decision of the
Supreme Court (In re Morrissey, 137 U. S. 157, 159), where the
court said;

An enlistment is not a centract only, but effects a change of status.
(Grimley's case, 137 U. 8., 147.) It is not, therefore, like an ordinary contract,
voidable by the infant. At common law an enlistment was not voidable either
by the infant or by his parents or guardians.

The court cites, in support of these statements, Rex v. Rotherfield
Greys (1 Barn. & Cress, 345, 350; 8 Eng. C. L., 149), Rex v. Lytchet
Matraverse (7 Barn. & Cress., 226, 231; 14 Eng. C. L., 107); Com-
‘monwealth v. Gamble (11 Serg. & Rawle (Pa. R.), 93); U. 8. v.
Blakeney (8 Grattan, 387, 405).

In Rex v. Rotherfield Greys, supra, it was said by Best, J.:

By the general policy of the law of England the parental authority continues
until the child attains the age of twenty-one years; but the same policy also
requires that a minor shall be at liberty to contract an engagement to serve
the State. When such an engagement is contracted it becomes inconsistent
with the duty which he owes to the public that the parental authority should

continue. -The parental authority, however, is suspended, but not destroyed.
When the reason for its suspension ceases the parental authority returns.
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In Rex v. Lytchet Matraverse, supm, Bayley, J., after quoting
these views of Best, ., says:

Lawrence, J., in Rez v. Roach (6 T. R., 254), seems to take the same view
of the subject and to consider the authority of the State paramount to that of
the parent so long as the minor continues in the public service, but as soon
as he leaves it then the parental authority is restored.

It is clear from these authorities and others which could be cited
that at common law the enlistment of a minor of sufficient capacity to
bear arms was valid regardless of age. The right of the State to
the services of such minors is forcefully laid down in Lanaian v.
Birge (30 Conn., 438). .See also Cooley’s Constitutional Law, page
99, where on the authorlty of Ewx parte Brown. (5 Cranch, C. C 554 ;
Fed. Cas., No. 1972), and United States v. Bainbridge (1 Mason, 71
Fed. Cas., ’ No. 14497), it is said:

Minors may beé enlisted without the consent of their parents or gualdlans
when the law fails to require such consent.

I1. UNDER THE STATUTES

The pertinent statutes are the following:

Sec. 1116, R. 8. Recruits enlisting in the Army must be effective and ablebodied
men, and between the ages of sixteen and thirty-five years at the time of their
enlistment. 'This limitation as to age shall not apply to soldiers reenlisting.

This section was modified by the act of March 2, 1899 (30 Stat.
978), which provides:

That the limits of age for original enlistments in the Army shall be eighteen
and thirty-five years.

Sec. 1117, R. 8. No person under the age of twenty one years shall be enlisted
or mustered into the military service of the United States without the written
consent of his parents or guardians: Provided, That such minor has such palents
or guardians entitled to his custody and control.

This section was replaced by the provision of section 27, national
defense act of June 3, 1916 (39 Stat. 186), which reenacted it in
the same words, substltutlng the age of 18 years for the age of 21,

SEc. 1118, R. 8. No minor under the age of sixteen years, no insane or intoxi-
cated person, no deserter from the military service of the United States, and
no person who has been convicted of a felony shall be enlisted or mustered into
the military service.

This proviso was not changed by the Army reorganization act
of June 4, 1920, which struck out of section 27 of the national defense
act (see a1 Stat. 77 5) only the first part of the section, up to and
including the third proviso, but did not affect the proviso (fifth
proviso) here in question.

-1, The statutes confer no right upon the minor to avoid his enlistment,
certainly not if he be 16 years of age or over.

Section 1116, R. 8., as amended, prescribing the age limits of original enlist-
ment, was made for the benefit of the Government, and not the minor. (In
re Morrissey, 137 U. 8., 157; In re Grimley, 1837 U. 8. 147; In re Wall, 8 Fed.
Rep. 85; In re Davison, 21 Fed. Rep. 618; In re Zimmerman, 30 Fed. Rep. 176;
In re Spencer, 40 Fed. Rep. 149; In re Laawler, 40 Fed. Rep. 233; Soloman v.
Davenpotrt, 87 Fed. Rep. 318; Wagner v. Gibbon, 24 Fed. Rep. 135.)
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Section 1117, R. 8., as amended, while recognizing the right of the parent to
the services of the minor confers no right in the minor to avoid his enlistment.
See the cases cited above.

In the ¥ ormssey case the Supreme Court of the Unlted States said
that the provision of section 1116, R. S8.—
is for the benefit of the parent or guardian * * * put it gives no privilege
to the minor * * * gn enlistment is not a contract only, but effects a
change of status. It is not, ~therefore, like an ordinary contract, voidable by
the infant * * * The contract of enlistment was good, so far as the peti-
tioner is concerned. He was not only de facto but de jure a soldier—amenable
to military jurisdiction.

" Whether the designation of the age limit of 16 years in section
1118, R. S., is such as to make the enlistment of the minor under
16 years of age void or voidable by the minor has not been decided
by the Supreme Court. In Hoskins v. Pell (239 Fed. Rep. 279) the
court held that such an enlistment was ‘void, but that decision is
believed not to be sustained by the weight of authority. On prin-
ciple, the minor, if of sufficient capacity to render military service,
should not be permitted io avoid his enlistment obtained through
his fraudulent statements as to his age. However this may be, if
‘the minor continued to serve and receive pay, after passing that age,
he acquires the status of a soldier like one who was enlisted when
over 16 years without the consent of his parents, and a court-martial
has jurisdiction to try and sentence him to punishment for desertion,
from which sentence he can not be discharged on habeas corpus on
petition of himself or his parents. (Ew parte Hubbard, 182 Fed.
Rep. 76.) '

2. The statutes requiring the consent of the parent or guardlan of a
minor to his enlistment (sec. 1117, R. S., amended by sec. 27, act of June
3, 1916) impliedly confer upon the parent or guardian the right to avoid
‘an enlistment entered into by a minor under the prescribed age without
the required consent, where the minor is not held for trial or pumshment
for a military offense.

In support of this proposition see the cases cited under II,
proposition 1.

3. A parent or guardian with knowledge of the enlistment of a minor
under the prescribed age, and acquiescing therein for a considerable
period, may be held to be estopped from asserting the right to avoid the
enlistment:

In support of this proposition see Bz pa,rte Dunalkin (202 Fed.
Rep. 290), where it was held, quoting from the syllabi:

Where a minor enlisted without the consent of his parent or guardian, and
his mother, who was his surviving parent, on learning of his enlistment shortly

thereafter, did nothing to repudiate the same or to secure his release, and -
testified that she would have been reconciled to it had he remained in the Army
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and not deserted, but that after his desertion she wanted to keep him out of
the Army, her acts constituted an implied consent to his enlistment.

4, A minor fraudulently enlisting and remaining in the service after
attaining the legal age of enlistment, or the age beyond which parental
consent is not required, thereby validates his enlistment.

In support of this proposition see the case of Fu parte Hubbard
(182 Fed. Rep. 76), where the court held, quoting the syllabus:

A minor enlisted in the Army when under the age of 16, who has continued
to serve and receive pay after passing that age, acquires the status of a soldier
likke one who was enlisted when over 16 without the consent of his parents, and
a court-martial has jurisdiction to try and sentence him to punishment for

desertion, from which sentence he can not be discharged on habeas corpus on
petltlon of himself or his parents.

ITI. Waere e MiNor 18 HeELD FoOrR PUNISEMENT

Neither the minor nor his parent nor guardian may avoid the enlist-
ment where the soldier is held for trial or under sentence for a military
offense. 4

In support of this proposition see the cases cited above under IT,
proposition 1, and also the following. [n re Koufman (41 Fed. Rep.
876) ; In re Dohrendorf (40 Fed. Rep. 148) ; In re Cosenow (87 Fed.
Rep. 668) ; fn re Dowd (90 Fed. Rep. 718) ; In ra Miller (114 Fed.
Rep. 838) ; United States v. Reaves (126 Fed. Rep. 127) ; In re Les-
sard (134 Fed. Rep. 805); Ew parte Anderson (16 JTowa 595);
McConologue’s case (107 Mass, 154, 170) ; In re Carver (142 Fed.
Rep. 623); In re Scott (144 Fed. Rep. 79) ; Dillingham v. Booker
(163 Fed. Rep. 696) ; Ex parte Rock (171 Fed. Rep. 240) ; Ex parte
Hubbard (182 Fed. Rep. 76) ; Ex parte Lewkowitz (163 Fed. Rep.
646) ; United States v. Williford (220 Fed. Rep. 291).

The reasons given for these decisions are that the enlistment of a °
minor in the Army without the consent of his parent or guardian
required by section 1117, R. S., “is not void, but voidable only”;
that the soldier being not only de facto but de jure a soldier, he is
- subject to the Articles of War and may commit a military offense;
and that if held for trial or punishment for a military. offense, the
_interests of the public in the administration of justice are paramount
to the right of the parent or guardian, and require that the soldier
abide the consequences of his oifense before the question of his dis-
charge will be considered by the court. In the Miller case (114 Fed.
Rep. 842), the court supported its holding by the analogy- of a
minor held for punishment for a civil offense, saying :« i
- The common law, unaided by statute fully recognizes the parents’ right

to the custody and services of their minor child; but it has never been held that
- 524654°—43——14 )
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they could, by the writ of habeas corpus or otherwise, obtain his custody and
his immunity when he was held by an officer of a e¢ivil court of competent
jurisdiction to answer a charge of crime. 'His enlistment having made the
prisonér a soldier notwithstanding his minority, he is amenable to the mili-
tary low just as the citizen who is a minor is amenable to the civil law. The
parents can not prevent the law’s enforcement in either case * * *,

The views here cited were approved in the Reawes case (126 Fed.
Rep. 127), where upon full consideration of the authorities the Circuit
Court of Appeals remanded Reaves, a minor, who had deserted from
the Navy, to custody of the naval authorities as represented by the
chief of police who had apprehended him.  In the Carver case (142
Fed. Rep. 623) the syllabus is as follows: '

A minor under the age of 18 years who unlawfully enlisted in the Army with-
out the consent of his father can not be discharged from the service on a writ
of habeas corpus sued out by his father so long as he is under arrest for de-
sertion nor until he bas been discharged from such custody or has served the
sentence imposed on him by the military tribunal. In the Lewkowitz case
(163 Fed. Rep. 646), the syllabus reads:

“A minor who by misrepresenting his age has fraudulently enlisted in the
Army without the consent of his parents and thereby subjected himself to
punishment under military law will not be relieved from such punishment by
the civil courts by discharging him on a writ of habeas corpus on the applica-
tion of his parents, even though the militaury prosecution is not instituted until
after the writ was issued.”

This was followed by the unanimous opinion in the Circuit Court
of Appeals in the Love case (United States v. Williford, 220 Fed.
Rep. 291), in which the court expressly approved the view stated in
the Lewkowitz case, quoting section 761, R. 8., relating to procedure
under writs of habeas corpus, which reads as follows:

The court, or justice, or judge shall proceed in a summary way to deter-
mine the facts of the case by hearing the testimony and arguments and there-
upon to dispose of the party as law and justice require. ’

The court added :

Law and justice do not, in our opinion, require Love to be withdrawn f_roni
the military authorities and relieved of liability for his offense in favor of
his mother’s right to his custody. )

By act of July 27, 1892 (27 Stat. 278), “fraudulent enlistment and
‘the receipt of pay or allowance thereunder” was made a military -
offense, punishable under the 62d Article of War. The offense is
now defined in article 54, revised Articles of War, approved June 4,
1920 (41 Stat. 800), which provides that the offense “shall be pun-
ished as a court-martial may direct.” A minor who procures his en-
listment by willful misrepresentation or concealment as to his qualifi-
cations for enlistment, and receives pay or allowances under his
enlistment, commits thls offense, and the statute authorizes his pun-
ishment therefor In general, it may be stated that where a minor
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has committed a military offense the interests of the public in the
administration of justice are paramount to the right of the parent
and require that the soldier shall abide the consequences of his offense
before the right to his discharge be passed upon. The soldier should
not be allowed to escape punishment for his offense, even though his
parents assert their right to his services. A minor in civil life is
liable to punishment for a crime or misdemeanor, even though his
confinement may interfere with the rights of his parents; and the
above authorities clearly apply the same rule to a minor held for
trial or punishment for a military offense. >



ArpeNDIX 1

THE ARTICLES OF WAR

The articles included in this section* shall be known as the Articles of War
and shall at all times and in all places govern the Armies of the United States.

I. PRELIMINARY PROVISIONS .

ART. 1. Defmitions.—The following words when used in these articles shall be
construed in the sense indicated in this article, unless the context shows that
a different sense is intended, namely: °

(@) The word “officer” shall be construed to refer to a commissioned officer;

(b) The word “soldier” shall be construed as including a noncommissioned
officer, a private, or any other enlisted man;

(¢) The word “company” shall be understood as including a troop or battery;
and

(d) The word “battalion” shall be understood as including a squadron.

ART. 2. Persons Subject to Military Law.—The following persons are subject to
these articles and shall be undérstood as included in the term “any person sub-
ject to military law,” or “persons subject to military law,” whenever used in
these articles: Provided, That nothing contained in this Act, except as specifically
provided in Article 2, subparagraph (c¢), shall be construed to apply to any
person under the United States Naval jurisdiction unless otherwise specifically
provided by law. :

(a) All officers, members of the Army Nurse Corps, warrant officers, Army
field clerks, field clerks Quartermaster Corps, and soldiers belonging to the
Regular Army of the United States; all volunteers, from the dates of their
muster or acceptance into the military service of the United States; and all
other persons lawfully called, drafted, or ordered into, or to duty or for training
in, the said service, from the dates they are required by the terms of the call,
draft, or order to obey the same; ‘

(b) Cadets;

(¢) Officers and soldiers of the Marine Corps when detached for service with
the armies of the United States by order of the President: Provided, That an
officer or soldier of the Marine Corps when so detached may be tried by military

" court-martial for an offense committed against the laws for the government of
the naval service prior to his detachment, and for an offense committed against
these articles he may be tried by a naval court-martial after such detachment
ceases ;

(d) All retainers to the camp and all persons accompanying or serving with
the armies of the United States without the territorial jurisdiction. of the
United States, and in time of war all such retainers and persons accompanying or
serving with the armies of the United States in the field, both within and with-
out the territorial jurisdiction of the United States, though not otherwise
subject to these articles; .

(e) All persons under sentence adjudged by courts-martial ;

*See. 1, Ch. II, act of June 4, 1920 (41 Stat. 787), as amended by aéts of Aug. 20, 1937
(50 Stat. 724, amending Arts. 50% and 70), Aug. 1, 1942 (56 Stat. 732, amending Art. 50%43),
Dec. 14, 1942 (56 Stat. 1050, amending Art. 114) and Dee. 15, 1942 (56 Stat, 1051, amending
Art. 52).

203
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(f) All persons admitted into the Regular Army Soldiers’ Home at Wash-
ington, District of Columbia.

Patients in the Army and Navy General Hospital, Hot Springs, Ark. (Act of
March 3, 1909 ; 35 Stat. 748.)

Personnel of the Coast and Geodetic Survey transferred to the service of the
War Department. (Sec. 16, act of May 22, 1917; 40 Stat. 88.)

Personnel of the Lighthouse Sorvice transferred to the service of the War De-
partment. (Act of August 29, 1916; 39 Stat. 602.)

Inmates of the National Home for Disabled Volunteer Soldiers. (R. §. 4835.)

Personnel of the Public Health Service detailed in time of war for duty with
the Army. (J. R. No. 9, July 9, 1917 ; 40 Stat. 242.)

Inmates of the Soldiers’ Home. (R. S. 4824))

Civilian employees, Dig. J. A. G., February, 1918, p. 7; Dig. J. A. G. 1918, pp.
79, 195; Dig. J. A. G. 1919, pp. 13, 339.

Members of Red Cross, Dig. J. A, G. April-December, 1917, p. 98; Dig. J. A. G.
1919, p. 96.

II. COURTS-MARTIAL

ART. 3. Courts-Martial Classified.—Courts-martial shall be of three kinds, namely:
First, general courts-martial: -

Second, special courts-martial; and

Third, summary courts-martial.

A. CoMPOSITION

'ART. 4. Who May Serve on Courts-Martial.—A1l officers in the military service of
the United States, and officers of the Marine Corps when detached for service
with the Army by order of the President, shall be competent to serve on courts-
martial for the trial of any persons who may lawfully be brought before such
courts for trial. When appointing courts-martial the appointing authority
shall detail as members thereof those officers of the command who, in his
opinion, are best qualified for the duty by reason of age, training, experience,
and judicial temperament; and officers having less than two years’ service
shall not, if it can be avoided without manifest injury to the service, be
appointed as members of courts-martial in excess of the minority membership
thereof.,

Competency of retired officers (Dig. J. A. G., January-June, 1921, p. 55); of
reserve officers on active duty (Dig. J. A. G. 1924, p. 7) ; of National Guard officer
attending service school (Dig. J. A. G. 1924, p. 7).

All volunteer officers are competent to git from the dates of their muster or
acceptance into the military service of the United States; and all other officers
lawfully called, drafted, or orderéd into, or to duty or for training in, the military .
service of the United States, from the dates they are required by the terms of the
call, draft, or order to obey the same.

_As to presumption of competency, see Dig. J. A, G. 1922, p. 118.

ART. 5. General Courts-Martial.—General courts-martial may consist of any num-
ber of officers not less than five. ) )

ART. 6. Special Courts-Martial.—Special courts-martial may consist of any number
of officers not less than three.

ART. 7. Summary Courts-Martial.—A summary court-martial shall consist of one
officer, .

B. BY WHOM APPOINTED

ART. 8. General Courts-Martial—The President of the United States, the com-
manding officer of a territorial division or department, the Superintendent of
the Military Academy, the commanding officer of an army, an army corps, a
division, or a separate brigade, and, when empowered by the President, the
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commanding officer of any district or of any force or body of troops may
appoint general courts-martial; but when any sueh commander is the accuser
or the prosecutor of the person or persons to be tried, the court shall be
appointed by superior competent authority, and no officer shall be eligible to
sit as a member of such court when he is the accuser or a Witness' for the
prosecution.

The authority appointing a general court-martial shall detail as one of the
members thereof a law member who shall be an officer of the Judge Advo-
cate General’s Department, except that when an officer of that department is
not available for the purpose the appointing authority shall detail instead
an officer of some other branch of the service selected by the appointing au-
thority as specially qualified to perform the duties of law member. The law
member, in addition to his duties as a member, shall perform such other duties
as the President may by regulations prescribe.

The order appointing a general court-martial when issued by a ecommander
specially empowered thereto by the President need not cite the order of the
President. (Dig. J. A. G. 1921, p. 56.)

ART. 9. Special Courts-Martia.—The commanding officer of a district, garrison,
fort, cawmp, or other place where troops are on duty, and ‘the commanding officer
‘of a brigade, regiment, detached battalion, or other detached command may
appoint special courts-martial; but when any such commanding officer is the
accuser or the prosecutor of the person or persons to be tried, the court shall
be appointed by superior authority, and may in any case be appointed by
superior authority when by the latter deemed desirable; and no officer shall be
eligible to sit as a member of such court when he is the accuser or a witness for
the prosecution.

ART. 10. Summary Courts-Martial.—The commanding officer of a garrison, fort,
camp, or other place where troops are on duty, and the commanding officer of
a regiment, detached battalion, detached company, or other detachment may
appoint summary courts-martial; but such summary courts-martial may in any
case pbe appointed by superior authority when by the latter deemed desirable:
Provided, That when but one officer is present with a command he shall be
the summary court-martial of that command and shall hear and determine-
cases brought before him.

ART. 11. Appointment of Trial Judge Advocates and Counsel.—For each general or
special court-martial the authority appointing the court shall appoint a trial
judge advocate and a defense counsel, and for each general court-martial one or
more assistant trial judge advocates and one or more assistant defense. counsel
when necessary: Provided, however, That no officer who has acted as member,
trial judge advocate, assistant trial judge advocate, defense counsel, or assistant
(defense counsel in any case shall subsequently act as staff judge advocate to
the reviewing or confirming authority upon the same case.

C. JURISDICTION

ART. 12. General Courts-Martial.—General ¢ourts-martial shall have power to try
any person subject to military law for any crime or offense made punishable
by these articles, and any other person who by the law of war is subject to
trial by military tribunals: Provided, That no officer shall be brought to trial
before a general court-martial appointed by the Superintendent of the Military
Academy: Provided further, That the officer competent to appoint a general
court-martial for the trial of any particular case may, when in his judgment
the interest of the service shall so require, cause any case to be tried by a
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gpecial court-martial notwithstanding the limitations upon the jurisdiction. of
the special court-martial as to offenses set out in Article 13; but the limitations
upon jurisdiction as to persons and upon punishing power set out in said
article shall be observed.

ART. '13. Special Courts-Martia.—Special courts-martial shall have power to try
any person subject to military law for any crime or offense not capital made
punishable by these articles: Provided, That the President may, by regulations,
except from the jurisdiction of special courts-martial any class or classes of
persons subject to military law.

Special courts-martial shall not have power to adjudge confinement in excess
of six months, nor to adjudge forfeiture of more than two-thirds pay per month
for a period of not exceeding six months.

ART. 14. Summary Courts-Martial. —Summary courts-martial shall have power to
try any person subject to military law, except an officer, a member of the Army
Nurse Corps, a warrant officer, an Army field clerk, a field clerk Quartermaster
Corps, a cadet, or a soldier holding the privileges of a certificate of eligibility
to promotion, for any crime or offense not capital made punishable by these
articles: Provided, That noncommissioned officers shall not, if they object
thereto, be brought to trial before a summary court-martial without the author-
ity of the officer competent to bring them to trial before a general court-
martial : Provided further, That the President may, by regulations, except from
the jurisdiction of summary courts-martial any class or classes of persons
subjeet to military law. :

Summary courts-martial shall not have power to adjudge confinement in excess
of one month, restriction to limits for more than three months, or forfeiture or
detention of more than two-thirds of one month’s pay.

ART. 15. Jurisdiction not Exclusive—The provisions of these articles conferring
jurisdietion upon courts-martial shall not be construed as depriving- military
commissions, provost courts, or other military tribunals of concurrent jurisdic-
tion in respect of offenders or offernses that by statute or by the law of war be
triable by such military commissions, provost courts, or other military tribunals.

ART. 16. Officers; How Triable.—Officers shall be triable only by general and
special courts-martial, and in no case shall an officer, when it can be avoided,
be tried by officers inferior to him in rank. :

The provision as to rank is directory only on the appointing authority. The
sentence of a court can not be collaterally attacked by going into an inquiry
whether the trial by officers inferior in rank to the accused was or was not avoid-
able. (See Swain ». U. 8, 165 U. 8. 553.)

D. ProCEDURE

ART, 17. Trial Judge Advocate to Prosecute; Counsel to Defend—The trial judge
advocate of a general or special court-martial shall prosecute in the name of
the United States, and shall, under the direction of the court, prepare the
record of its proceedings. The accused shall have the right to be represented
in his defense before the court by counsel of his own selection, civil counsel if
he so provides, or military if such counsel be reasonably available, otherwise
by the defense counsel duly appointed for the court pursuant to Article 11.
Should the accused have counsel of his own selection, the defense counsel and
assistant defense counsel, if any, of the court, shall, if the accused so desires,
act as his associate counsel. ,

" ART. 18. Challenges.—Members of a general or special court-martial may be
challenged by the accused or the trial judge advocate for cause stated to the
court. The court shall determine the relevancy and validity thereof, and shall
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not receive® a_challenge to-more than one member at a time. Challenges by
the trial judge advocate shall ordinarily be presented and decided before those
by the accused are offered. Hach side shall be entitled to one peremptory
challenge ; but the law member of the court shall not be challenged except for
cause.

ART. 19, Oaths.—The trlal judge advocate of a general or special court-martial
shall administer to the members of the court, before they proceed upon any
trial, the following oath or -affirmation: “You, A. B., do swear (or affirm)
that you will well and truly try and determine, according to the evidence,
the matter now before you, between the United States of America and the
person to be tried, and that you will duly administer justice, without par-
tiality, favor, or affection, according to the provisions of the rules and articles
for the government of the armies of the United States, and if any doubt
should arise, not explained by said articles, then according to your con-
science, the best of your understanding, and the custom of war in like cases;
and you do further swear (or affirm) that you will not divulge the findings
or sentence of the court until they shall be published by the proper authority
or duly announced by the court, except to the trial judge advocate and
assistant trial judge advocate; neither will you disclose or discover the vote
cr opinion of any particular member of the court-martial upon a challenge
or upon the findings or sentence, unless required to give evidence thereof as a
witness by a court of justice in due course of law. So help you God.”

When the oath or affirmation has been administered to the members of a
general or special court-martial, the president of the court shall administer
to the trial judge advocate and to each assistant trial judge advocate, if any,
an oath or affirmation in the following form: ‘“You, A. B., do swear (or
affirm) that you will faithfully and impartially perform the duties of a trial
judge advocate, and will not divulge the findings or sentence of the court
to any but the proper authority until they shall be duly disclosed. So help
you God.”

All persons who give ev1dence before a court-martial shall be exammed on
oath or affirmation in the following form: “You swear (or affirm) that the
evidence you .shall give in the case now in hearing shall be the truth, the
whole truth, and nothing but the truth. So help you God.”

Every reporter of the proceedings of a court-martial shall, before entering
upon his. duties, make  oath or affirmation in the following form: “You swear
(or affirm) that you will faithfully perform the duties of reporter to this
court. So help you God.”

Every interpreter in the trial of any case before a court-martial shall, be-
fore entering upon his duties, make oath or affirmation in the following form:
“You swear (or affirm) that you will truly interpret in the case now in hear-
ing. So help you God.”

In case of affirmation the closing sentence of adjuration will be omitted.

ART. 20. Continuances—A court-martial may, for reasonable cause, grant a con-
tinuance to either party for such time and as often as may appear to be just.

ART. 21. Refusal or Failure to Plead.—When an accused arraigned before a court-
martial fails or refuses to plead, or answers foreign to the purpose, or after a
plea of guilty makes a statement inconsistent with the plea, or when it appears
to the court that he entered a plea of guilty improvidently or through lack of.
understanding of its meaning and effect, the court’ shall proceed to trial and“
judgment as if he had pleaded not gullty ¢ = B S
. ART: 22. Process to Obtain Witnesses. Every trial judge advocate of a general or
special court-martial and every summary court-martial shall have power to
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issue the like process to compel witnesses to appear and testify which courts
of the United. States, having criminal jurisdiction, may lawfully issue; but
such process shall run to any part of the United States, its territories, and
possessions.

ART. 23. Refusal to Appear or Teshfy.—Every person not subjeect to m111tary law
who, being duly subpoenaed to appear as a witness before any military court,
commission, court of inquiry, or hoard, or before any officer, military or civil,
designated to take a deposition to be read in evidence before such court, com-
mission, court of inguiry, or board, wilifully neglects or refuses to appear, or
refuses to qualify as a witness, or to testify, or produce documentary evidence
which such person may have been legally subpoenaed to produce, shall be
deemed guilty of a misdemeanor, for which such person shall be punished on
information in the district court of the United States or in a court of original
criminal jurisdiction in any of the territorial possessions of the United States,
jurigdiction being hereby conferred upon such courts for such purpose; and
it shall be the duty of the United States district attorney or the officer, prose-
. cuting for the Government in any such court of original criminal jurisdiction,
on the certification of the facts to him by the military court, commission, court
of inquiry, or board, to file an information against and prosecute the person
so offending, and the punishment of such person, on conviction, shall be a fine
of ‘not more than $500 or imprisonment not to exceed six months, or both, at
the discretion of the court: Provided, That the fees of such witness and his
mileage, at the rates allowed to witnesses attending the courts of the United
States, shall be duly paid or tendered said witness, such amounts to be paid
out of the appropriation for the compensation of witnesses: Provided furtker,
That every person not subject to military law, who before any court-martial,
military tribunal, or military board, or in -conmnection with, or in relation -to
any proceedings or investigation before it or had under any of the provisions
of this Act, is guilty of any of the acts made punishable as offenses against
public justice by any provision of chapter 6 of the Act of March 4, 1909, en-
titled “An Act to codify, revise, and amend the penal laws of the United States”
(volume 35, United States Statutes at Large, p. 1088) or any amendment thereof,
shall be punished as therein provided.

ART. 24. Compulsory Self-Incrimination Prohibited.—No Wwitness before a military
court, commission, court of inquiry, or board, or before any officer conducting
an investigation, or before any officer, military or civil, designated to take a
Jeposition to be read in evidence before a military court, commission, court of
inquiry, or board, or before an officer conducting an investigation, shall be
compelled to incriminate himself or to answer any question the answer to
which may tend to incriminate him, or to answer any question not material
to the issue when such answer might tend to degrade him.

ART. 25. Depositions—When Admissible—A duly authenticated deposition taken,
upon reasonable notice to the oppogite party may be read in evidence before any
military court or commission in any case not capital, or in any proceeding
before a court of inguiry or a military board, if such deposition be taken when
the witness resides, is found, or is about to go beyond the State, Territory,
or Distriet in which the court, commission, or board is ordered to sit, or beyond
the distance of one hundred miles from the place of trial or hearing, or when
it appears to the satisfaction of the court, commission, board, or appointing
authority that the witness, by reason of age, sickness, bodily infirmity, im-
prisonment, or other reasonable cause, is unable to appear and testify in per-
son at the place of trial or hearing: Provided, That testimony by deposition
may be adduced for the defense in capital cases. ;
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ART. 26. Depositions—Before Whom Taken.—Depositions to be read in evidence
before military courts, commissions, courts of inquiry, or military boards, or
for other use in military administration, may be taken before and authenticated
by any officer, military or civil, authorized by the laws of the United States
or by the laws of the place where the deposition is taken to administer oaths.

ART. 27. Courts of Inquiry—Records of, When Admissible—The record of the pro-
ceedings of a court of inquiry may, with the consent of the accused, be read
in evidence before any court-martial or military commission in any case not
capital nor extending to the dismissal of an officer, and may also be read in
evidence in any proceeding before a court of inquiry or a military board: Pro-
vided, That such evidence may be adduced by the defense in capital cases or
cases extending to the dismissal of an officer.

ART. 28. Certain Acts to Constitute Desertion.—Any officer who, having tendered his
resignation and prior to due notice of the acceptance of the same, quits his
post or proper duties without leave and with intent to absent himself per-
manently therefrom shall be deemed a deserter.

Any soldier who, without having first received a regular discharge, again
enlists in the Army, or in the militia when in the service of the United States,
or in the Navy or Marine Corps of the United States, or in any foreign army,

shall be deemed to have deserted the service of the United States; and where
the enlistment i in one of the forces of the United States mentioned above,
to have fraudulently enlisted therein. )

Any person subject to military law who quits higs organization or place of duty
with the intent to avoid hazardous duty or to shirk important service shall be
deemed a deserter.

ART. 29. Court to Arnounce Action..—Whenever the court has acquitted the accused
upon all specifications and charges, the court shall at once announce such
result in open court. Under such regulations as the President may prescribe
the findings and sentence in other cases may be similarly announced.

ART. 30. Closed Sessions—Whenever a general or special court-martial shall sit
in closed session, the trial judge advocate and the assistant trial judge advo-
cate, if any, shall withdraw; and when their assistance in referring to the
recorded evidence is required, it shall be obtained in open court, and in the
presence of the accused and of his counsel, if there be any.

ART. 31. Method of Voting.—Voting by members of a general or special court-
martial upon questions of challenge, on the findings, and on the sentence shall
be by secret written ballot. The junior member of the court shall.in each case
count the votes, which count shall be checked by the president, who will forth-
with announce the result of the ballot to the members of the court. The law
member of the court, if any, or if there be no law member of the court, then
the president, may rule in open court upon interlocutory questions, other than
challenge, arising during the proceedings: Provided, That unless such ruling
be made by the law member of the court if any member object thereto the
court shall be cleared and closed and the question decided by a majority vote,
viva voce, beginning with the junior in rank: And provided further, That if
any such ruling be made by the law member of the court upon any interlocutory
question other than an objection to the admissibility of evidence offered during
the trial, and any member object to the ruling, the court shall likewise be
cleared and closed and the question decided by a majority vote, viva voce,
beginning with the junior in rank: Provided further, however, That the phrase,
“objection to the admissibility of evidence offered during the trial,” as used
in the next preceding proviso hereof, shall not be construed to include questions
as to the order of the introduction of witnesses or other evidence, nor of the
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recall of witnesses for further examination, nor as to whether expert witnesses
shall be admitted or called upon any question, nor as to whether the court
shall view the premises where an offense is alleged to have been committed,
nor as to the competency of witnesses, as, for instance, of children, witnesses
alleged to be mentally incompetent, and the like, nor as to the insanity of
accused, or whether the existence of mental disease or mental derangement on
the part of the accused has become an issue in the frial, or accused required to
submit to physical examination, nor whether any argument or statement of
counsel for the accused or of the trial judge advocate is improper, nor any
ruling in a case involving military strategy or tactics or correct military action;
but, upon all these questions arising on the trial, if any member object to any
ruling of the law member, the court shall be cleared and closed and the question
decided by majority vote of the members in the manner aforesaid.

ART. 32. Contempts.—A military tribunal may punish as for contempt any person
who uses any menacing words, signs, or gestures in its presence, or who
disturbs its proceedings by any riot or disorder: Provided, That such punish-
ment shall in no case exceed one month’s confinement, or a fine of $100, or
both.

ART. 33. Records—General Courts-Martial.—Each general court-martial shall keep
.a separate record of its proceedings in the trial of each case brought before it,
and such record shall be authenticated by the signature of the president and
the trial judge advocate; but in case the record can not be authenticated by
the president and trial judge advocate, by reason of the death, disability, or
absence of either or both of them, it shall be signed by a member in lieu of
the president and by an assistant trial judge advocate, if there be one, in
lieu of the trial judge advocate; otherwise by another member of the court.

ART. 34. Records—Special and Summary Courts-Martial.—Bach special court-martial
and each summary court-martial shall keep a record of its proceedings, sepa-
rate for each case, which record shall contain such matter and be authenticated
in such manner as may be required by regulations which the President may
from time to time prescribe. .

ART. 35. Disposition of Records—General Courts-Martial.—The trial judge advocate
of each general court-martial shall, with such expedition as circumstances may
permit, forward to the appointing authority or to his successor in command
the original record of the proceedings of such court in the trial of each case.
All records of such proceedings shall, after having been acted upon, be trans-
mitted to the Judge Advocate General of the Army.

ART. 36. Disposition of Records—Special and Summary Courts-Martial.—After having
been acted upon by the officer appointing the court, or by the officer commanding
for the time being, the record of each trial by special court-martial and a
report of each trial by summary court-martial shall be transmitted to such
‘general headquarters as the President may designate in regulations, there
to be filed in the office of the judge advocate. When no longer of use, records
of sununary courts-martial may be destroyed.

The last sentence of the preceding article has been modified by sec. 9 of the
aect of August 5, 1939 (53 Stat. 1219), as amended by the act of March 13, 1942
(56 Stat. 171), which provides that Government records shall not be alienated
or destroyed except by authority obtained thereunder.

ART. 37. Irregularities—Effect of.—The proceedings of a court-martial shall not
be held invalid, nor the findings or sentence disapproved in any case on the
ground of improper admission or rejection of evidence or for any error as to
any matter of pleading or procedure unless in the opinion of the reviewing or
confirming authority, after an examination of the entire ‘proceedings, it shall
appear that the error complained of has injuriously affected the substantial
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rights of an accused : . Provided, That the aet or omission upon which the accused
has been tried constitutes an offense denounced and made punishable by one
or more of these articles: Provided further, That the omission of the words
“hard labor” in any sentence of a court-martial adjudging imprisonment or
confinement shall not be construed as depriving the authorities executing such
sentence of imprisonment or confinement of the power to require hard labor
as a part of the punishment in any case where it is authorized by the Executive
order prescribing maximum punishments.

ART. 38. President May Prescribe Rules.—The President may, by regulations, which
he may modify from time to time, prescribe the procedure, including modes of
proof, in cases before courts-martial, courts of inquiry, military commissions,
and other military tribunals, which regulations shall, in so far as he shall
deem practicable, apply the rules of evidence generally recognized in the trial
of criminal cases in the district courts of the United States: Provided, That
nothing contrary to or inconsistent with these articles shall be so prescribed:
Provided further, That all rules made in pursuance of this article shall be
laid before the Congress annually.

E. LIMITATIONS UPON PROSECUTIONS

ART 39. As to Time.—Except for desertion committed in time of war, or for
mutiny or murder, no person subject to military law shall be liable to be tried
or punished by a court-martial for any crime or offense committed more than
two years before the arraignment of such person: Provided, That for desertion
in time of peace or for any crime or offense punishable under articles ninety-
three and ninety-four of this code the period of limitations upon trial and
punishment by court-martial shall be three years: Provided further, That the
period of any absence of the accused from the jurisdiction of the United
States, and also any period during which by reason of some manifest impedi-
ment the accused shall not have been amenable to military justice, shall be
excluded in computing the aforesaid periods of limitation: And provided fur-
ther, That this article shall not have the effect to authorize the trial or punish-
ment for any crime or offense barred by the provisions of existing law.

“Manifest impediment,” as used in the eighty-eighth article (a predecessor of
the present thirty-ninth Article of War) does not mean merely want of evidence,
or ignorance as to the offender or offense by the military authorities, but it méans
s_omething akin to abSence, want of power, or a physical inability to bring the
party charged to trial. A “manifest impediment’” does not exist where the mili-
tary authorities, by reasonable diligence, could make such party amenable to Justice;
and any concealment of the evidence of his guilt, or other like fraud on his part
by which the prosecution is delayed until the time of the bar has run, does not in
and of itself deprive him of the benefit of the statute (14 Op. Atty. Gen, 265).

ART. 40. As to Number.—No person shall, without his consent, be tried a second
time for the same offense; but no proceeding in which an accused has been
found guilty by a court-martial upon any charge or specification shall be beld
to be a trial in the sense of thig article until the reviewing and, if there be
one, the confirming authority shall have taken final action upon the case.

No authority shall return a record of trial to .any court-martial for:recon-
sideration of—

(a) An acquittal; or

(b) A finding of not guilty of any specification; or

(¢) A finding of not guilty of any charge, unless the record shows a finding
of guilty under a specification laid under that charge, whlch sufficiently
alleges a violation of some Article of War; or



212 MANUAL FOR COURTS-MARTIAL, U. §. ARMY App. 1

(@) The sentence originally imposed, with a view to increasing its severity,
uniess such sentence is less than the mandatory sentence fixed by law for the
offense or offenses upon which a conviction has been had.

And no court-martial in any proceedings on revision shall reconsider its
finding or sentence in any particular in which a.return of the record of trial
for such reconsideration is hereinbefore prohibited.

The findings of an Army administrative board, ot a proceeding before an inves-

tigating board, can not preclude trial by court-martial. (Dig. J. A. G. 1928, p. 99;
Dig. J. A. G. 1922, p. 62.)

F. PUNISHMENTS

ART. 41. Cruel and Unusual Punishments Prohibited. —Cruel and unusual punishments
of every kind, including flogging, branding, marking, or tattooing on the bhody
are prohibited.

ART. 42. Places of Confinement—When Lawful—Except for desertion in time of war,
repeated desertion in time of peace, and mutiny, no person shall, under the
sentence of a court-martial, be punished by confinement in a penitentiary
unless an act or omission of which he is convicted is recognized as an offense
of a civil nature and so punishable by penitentiary confinement for more than
one year by some statute of the United States, of general application within
the continental United States, excepting section 289, Penal Code of the United
States, 1910, or by the law of the District of Columbia, or by way of commu-
tation of a death sentence, and unless, also, the period of confinement author-
ized and adjudged by such court-martial is more than one year: Provided,
That when a sentence of confinement is adjudged by a court-martial upon con-
viction of two or more acts or omissions, any one of which is punishable under
these articles by confinement in a penitentiary, the entire senfence of confine-
ment may be executed in a penitentiary: Provided further, That penitentiary
confinement hereby authorized may be served in any penitentiary divectly or
indirectly under the jurisdiction of the United States: Provided further, That
persons sentenced to dishonorable discharge and to confinement, not in a peni-
tentiary, shall be confined in the United States Disciplinary Barracks or else-
where as the Secretary of War or the reviewing authority may direct, but not
in a penitentiary.

ART. 43. Death Sentence—When Lawful.—No person shall, by general court-martial,
be convicted of an offense for which the death penalty is made mandatory by
law, nor sentenced to suffer death, except by the concurrence-of all the mem-
bers of said court-martial present at the time the vote is taken, and for an
offense in these articles expressly made punishable by death; nor sentenced
to life imprisonment, nor to confinement for more than ten years, except by
the concurrence of three-fourths of all of the members present at the time the

“vote is taken. All other convictions and sentences, whether by géneral or
special court-martial, may be determined by a two-thirds vote of those mem-
bers present at the time the vote is taken. All other questions shall be deter-
mined by a majority vote. g

ART. 44. Cowardice; Fraud-—Accessory Penalty.—When an officer is dismissed from
the service for cowardice or fraud, the crime, punishment, name, and place
of abode of the delinquent shall be published in the newspapers in and about
the camp and in the State from which the offender came or where he usually
resides; and after such publication it shall be scandalous for an officer to
associate with him.

ART. 45. Maximum Limits.—Whenever the punishment for a crime or offense
made punishable by these articles is left to the discretion of the court-martial,
the punisbment shall not exceed such limit or limits as the President may from
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time. to time prescribe: Provided, That in_time of peace the period of confine-
ment in a penitentiary shall in no ecase exceed the maximum period prescribed
by the law which, under article 42 of these articles, permits confinement in a
penitentiary, unless in addition to the offense so punishable under such law
the accused shall have been convicted at the same time of one or more other
offenses.

G. ACTION BY APPOINTING OB SUPERIOR AUTHORITY

ART. 46. Action by Convening Authority—Under such regulations as may be pre-
scribed by the President every record of trial by general court-martial or mili-
tary commission received by a reviewing or confirming authority shall be
referred by him, before he acts thereon, to his staff judge advocate or to the
Judge Advocate General. No sentence of a court-martial shall be carried into
execution until the same shall have been approved by the officer appointing the
court or by the officer comanding for the time being.

" ART. 47. Powers Incident to Power to Approve—The power to approve the sentence
of a court-martial shall be held to include:

(@) The power to approve or disapprove a finding and to approve only so
much of a finding of guilty of a particular offense as involves a finding of
guilty of a lesser included offense when, in the opinion of the authority having
power to approve, the evidence of record requires a finding of only the lesser
degree of guilt; and .

(b) The power to approve or disapprove the whole or any part of the sentence.

(¢) The power to remand a case for rehearing, under the provisions of article
50145. ]

ART. 48. Confirmation—When Required—In addition to the approval required by
article 46, confirmation by the President is required in the following cases before
the sentence of a court-martial is carried into execution, namely:

(@) Any sentence respecting a general officer ;

(b) Any sentence extending to the dismissal of an officer, except that in time
of war a sentence extending to the dismissal of an officer below the grade of
brigadier general may be carried into execution upon confirmation by the com-
manding general of the Army in the field or by the commanding general of the
territorial department or division;

(¢) Any sentence extending to the suspension or dismissal of a cadet; and

(d) Any sentence of death, except in the cases of persons convicted in time
of war of murder, rape, mutiny, desertion, or as spies; and in such excepted
cases a sentence of death may be carried into execution, subject to the pro-
visions of article 5014, upon confirmation by the commanding general of the
Army in the field or by the commanding general of the territorial department
or division.

When the authority competent to confirm the sentence has already acted as
the approving authority no additional confirmation by him is necessary.

The reviewing authority, who was the commanding general of the American
Expeditionary Forces in Siberia, which consisted of two regiments of Infantry and
some special units, directed the execution of the sentence of dismissal of an
officer. The words “Army” and “Expeditionary Forces” are not synonymous.
* * ¥ Such reviewing authority was without power under A. W, 48 to con-
firm an order executing a sentence of dismissal of an officer. (Dig. J. A. G., 1919,
p. 46.)

ART 49. Powers Incident to Power to Confirm.—The power to confirm the sentence
of a court-martial shall be held to include: .

(@) The power to confirm or disapprove a finding, and to confirm so much
only of a finding of guilty of a particular offense as involves a finding of guilty
of a lesser included offense when, in the opinion of the authority having power
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to confirm, the ev1dence of record requires a finding of only the lesser degree of
guilt; and

(b) The power to confirm or disapprove the whole or any part of the
sentence,

(¢) The power to remand a case for rehearing, under the provisions of
article 50%. ]

ART. 50. Mitigation or Remission of Sentences—The power to order the execution
of the sentence adjudged by a court-martial shall be held to include, inter
alia, the power to mitigate or remit the whole or any part of the sentence.

Any unexecuted portion of a sentence adjudged by a court-martial may be
mitigated or remitted by the military authority competent to appoint, for the
command, exclusive of penitentiaries and the United States Disciplinary Bar-
racks, in which the person under Sentence is held, a court of the kind that
imposed the sentence, and the same power may be exercised by superior mili-
tary authority; but no sentence approved or confirmed by the President shall
be remitted or mitigated by any other authority, and no approved sentence of
loss of files by an officer shall be remitted or mitigated by any authority in-
ferior to the President, except as provided in the fifty-second article.

‘When empowered by the President so to do, the commanding general of the
Army in the field or the commanding general of the territorial department or
division, may approve or confirm and commute- (buit not approve or confirm
without commu'ting), mitigate, or remit and then order executed as commuted,
mifigated or remitted any sentence which under these articles requires .the
confirmation of the President before the same may be executed.

The- power of remission or mitigation shall extend to all uncollected for-
feltmes adjudged by sentence of court-martial.

* ART, 503%. Review: Rehearing.—The Judge Advocate General shall constitute, in
his office, a board of review econsisting of not less than three officers of the
Judge Advocate General’s Department.
£ Before any record of trial in which there has been adjudged a sentence
requiring approval or confirmation by the President under the provisions of
article 46, article 48, or article 51 is submitted to the President, such recuid
shall be examined by the board of review. The board shall submit its opinic.
in writing, to the Judge Advocate General, who shall, except as herein otherwise
provided, transmit the record and the board’s opinion, with his recommenda-
tions, directly to the Secretary of War for the action of the President.

Except as herein provided, mo authority shall order the execution of any
other sentence of a general court-martial involving the penalty of death, dis-
missal not suspended, dishonorable discharge not suspended, or confinement in
a penitentiary, unless and until the board of review shall, with the approval
of the Judge Advocate General, have held the record of trial upon which such
sentence is based legally sufficient to support the sentence; except that the
proper reviewing or confirming authority may upon his approval of a sentence
involving dishonorable discharge or confinement in a penitentiary order its
execution if it is based solely upon findings of guilty of a charge or charges
and a specification or specifications to which the accused has pleaded guilty.
‘When the board of review, with the approval of the Judge Advocate General,
holds the record in a case in which the order of execution has been withheld
under the provisions of this paragraph legally sufficient to support the findings
and sentence, the Judge Advocate General shall so advise the reviewing or con-
firming authority from whom the record was received, who may thereupon
.order the execution of the sentence. When in a case in which the order of
execution has been withheld under the provisions of this paragraph, the board
of review holds the record of trial legally insufficient to support the findings or
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sentence, either in whole or in part, or that errors of law have been com-
mitted injuriously affecting the substantial rights of the accused, and the
Judge Advocate General concurs in such holding of the board of review, such
findings and sentence shall be vacated in whole or in part in accord with such
holding and the recommendations of the Judge Advocate General thereon, and
the record shall be transmitted through the proper channels to the convening
authority for a rehearing or such other action as may be proper. In the event
that the Judge Advocate General shall not concur in the holding of the board
of review, the Judge Advocate General shall forward all the papers in the
case, including the opinion of the board of review and his own dissent there-
from, directly to the Secretary of War for the action of the President, who may
confirm the action of the reviewing authority or confirming authority below, in
whole or in part, with or without remission, mitigation, or commutation, or
~ may disapprove, in whole or in part, any finding of guilty, and may disapprove
or vacate the sentence, in whole or in part: Provided, That the functions pre-
scribed in this paragraph to be performed by the President may be performed
by the Secretary of War or Acting Secretary of War: Provided further, That
whenever a branch of the office of the Judge Advocate General is established,
under the provisions of the last paragraph of this article, with a distant com-
mand, such functions may be performed by the commanding general of such
distant command in all cases in which the board of review in such branch office-
is empowered to act and in which the commanding general of such distant com-
mand is not the appointing or confirming authority.
4-When the President or any reviewing or confirming authority disapproves
or vacates a sentence the execution of which has not theretofore been duly
ordered, he may authorize or direct a rehearing. Such rehearing shall take
place before a court composed of officers not members of the court which first
heard the case. Upon such rehearing the accused shall not be tried for any
offense of which he was found not guilty by the first court, and no sentence in
excess of or more severe than the original gentence shall be enforced unless
the sentence be based upon a finding of guilty of an offense not considered upon '
the merits in the original proceeding: Provided, That such rehearing shall be
had in all cases where a finding and sentence have been vacated by reason of
the action of the board of review approved by the Judge Advocate General
holding the record of trial legally insufficient to support the findings or sentence
or that errors of law have been committed injuriously affecting the substantial
rights of the accused, unless in accord with such action, and the recommenda-
tions of the Judge Advocate General thereon, the findings or sentence are ap-
proved in part only, or the record is returned for revision, or unless the case
is dismissed by order of the reviewing or confirming authority. After any such
rehearing had on the order of the President, the record of trial shall, after
examination by the board of review, be transmitted by the Judge Advocate
General, with the board’s opinien and his recommendations, dlrectly to the
Secretary of War for the action of the President.
_5 Every record of trial by general court-martial, examination of which by the
board of review is not hereinbefore in this article provided for, shall never-
© theless be examined in the Judge Advocate General’s Office; and if found
legally insufficient to support the findings and sentence, in whole or in part,
shall be examined by the board of review, and the board, if it also finds that
such record is legally insufficient to support the findings and sentence, in
whole or in part, shall, in writing, submit its opinion to the Judge Advocate
General, who shall transmit the record and the board’s opinion, with his
recommendation, directly to the Secretary of War for the action of the
524654°—43-——15
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President. In any such case the President may approve, disapprove or
vacate, in whole or in part, any findingg of guilty, or confirm, mitigate, com-
mute, remit, or vacate any sentence, in whole or in part, and direct the
execution of the sentence as confirmed or modified, and he may restore the
accused to all rights affected by the findings and sentence, or part thereof,
held to be invalid; and the President’s necessary orders to this end shall be
binding upon all departments and officers of the Government : Provided, That
the functions prescribed in this paragraph to be performed by the President
may be performed by the Secretary of War or Acting Secretary of War:
Provided further, That whenever a branch of the office of the Judge Advocate
General is established, under the provisions of the last paragraph of this article,
with a distant command, such functions may be performed by the commanding
general of such distant command in all cases in which the board of review in
such branch office is empowered to act and in which the commanding general
of such distant command is not the appointing or confirming authority.

£ Whenever necessary, the Judge Advocate General may constitute two or
more boards of -review in his office, with equal powers and duties.

Whenever the President deems such action necessary, he may direct the
Judge Advocate General to establish a branch of his office, under an Assistant
Judge Advocate General, with any distant command, and to establish in such

~branch office a board of review, or more than one. Such Assistant Judge
Advocate General and such board or boards of review shall be empowered to
perform for that command, under the general supervision of the Judge Advo-
cate General, the duties which the Judge Advocate General and the Board
or boards of review in his office would otherwise be required to perform in
respect of all cases involving sentences not requiring approval or confirmation
by the President. '

Accused was sentenced to dishonorable discharge, all forfeitures, and 10 years’
confinement. The reviewing authority approved the sentence, but reduced the
period of confinement to five years and forwarded the record of trial for review
under the provisions of A. W. 50%. The board of review, the Acting Judge
Advocate General concurring, held the record of trial legally sufficient to sup-
port the sentence. In publishing the general court-martial ordér in the case
no mention was made of the reduction in the term of confinement. Held, That
the only sentence acted upon by the board of review and the Judge Advocate
General was the one as originally approved by the reviewing authority and that
the reviewing authority did not have the power to order a greater sentence into
execution. (Dig. J. A, G. 1922, p. 71.)

When under this article the board of review holds a record of trial legally
insufficient to support the findings or sentence, and such holding is concurred
in by the Judge Advocate General, such finding or sentence is thereby vacated
and the same can not be reconsidered for the purpose of reversing such holding.
(Dig. J. A. G, 1928, p. 52.)

Except where the President is the reviewing or confirming authority, it is not
the function of the board of review or the Judge Advocate General, in passing
upon the legal sufficiency of a record under A. W. 5014, to weigh evidence, judge
of the credibility of witnesses, or determine controverted questions of fact. In
such cases the law gives to the court-martial and@ the reviewing authority
exclusively this function of weighing evidence and determining what facts are
proved thereby; therefore, if the record of trial contains any evidence which, if
true, is sufficient to support the findings of guilty, the board of review and the
Judge Advocate General are not permitted by law, for the purpose of finding
the record not legally sufficient to support the findings, to consider ag established
such facts as are inconsistent with the findings even though there be uncon-
tradicted evidence of such facts, C. M. 152797. )

When both the board of review and the Judge Advocate General hold the record
of trial by general court-martial to be legally insufficient to support a sentence’
requiring confirmation by the President before its execution, the record should
not be submitted to the Secretary of War for the action of the President but
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should be returned to the reviewing authority in accordance with the provisions
of A, W. 50% for rehearing ov such other action as may be proper. (Ops. J. A.
@G., December 29, 1922, approved by the Secretary of War December 30, 1922, in
C. M. 154185.)

When under the provisions of A. W. 5034 the Judge Advocate General advises
the reviewing or confirming authority of the holding of the board of review, and
his concurrence therein, he may in a separate communication, for reasons stated
therein, advise such reviewing or confirming authority that he deems the sentence
unnecessarily severe or that in his opinion one or more of the findings of guilty
should be disapproved.

ART. 51. Suspension of Sent of Dismissal or Death.—The authority competent -to
order the execution of a sentence of dismissal of an officer or a sentence of
death may suspend such sentence until the pleasure of the President be known,
and in case of such suspension a copy of the order of suspension, together with
a copy of the record of trial, shall immediately be transmitted to the President.

ART. 52, Suspension of Sent —The authority competent to order the execution
of the sentence of a court-martial may, at the time of the approval of such
sentence, suspend the execution, in whole or in part, of any such sentence as
does not extend to death, and may restore the person under sentence to duty
during such suspension; and the Secretary of War, the commanding officer
holding general court-martial jurisdiction over any such offender, or the military
authority competent to appoint, for the command, exclusive of penitentiaries
and the United States Disciplinary Barracks in which the person under sentence
is held, a court of the kind that imposed the sentence, may at any time here-
after, while the sentence is being served, suspend the execution, in whole or
in part, of the balance of such sentence and restore the person under sentence
to duty during such suspension. A sentence, or any part thereof, which has
been so suspended may be remitted, in whole or in part, except in cases of
persons confined in the United States Disciplinary Barracks or its branches, by
the officer who suspended the same, by his successor in office, or by any officer
exercising appropriate court-martial jurisdietion over the command in which
the person under sentence may be serving at the time, and, subject to the fore-
going exceptions, the same authority may vacate the order of suspension at
any time and order the execution of the sentence or the suspended part thereof
in so far as the same shall not have been previously remitted, subject to like
power of suspension. The death or honorable discharge of a person under a
suspended sentence shall operate as a complete remission of any unexecuted or
unremitted part of such sentence.

ART. 53. Execution or Remissi Confi t in Disciplinary Barracks.—When a sen-
tence of dishonorable discharge has been suspended until the soldier’s release
frem confinement, the execution or remission of any part of his sentence shall,
if the soldier be confined in the United States Disciplinary Barracks, or any
branch thereof, be directed by the Secretary of War.

III. PUNITIVE ARTICLES
A. ENLISTMENT ; MUSTER ; RETUBNS

ART. 54. Fraudulent Enlistment—Any person who shall procure himself to be
enlisted in the military service of the United States by means of willful misrep-
resentation or concealment as to his qualifications for enlistment, and shall
receive pay or allowances under such enlistment, shall be punished as a court-
martial may direct.

ART. 55. Officer Making Unlawful Enlistment.—Any officer who knowingly enlists or
musters into the military service any person whose enlistment or muster in is
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prohibited by law, regulations, or orders shall be dismissed from the service or
suffer such other punishment as a court-martial may direct.

ART. 56, False Muster——Any officer who knowingly makes a false muster of man
or animal, or who signs or directs or allows the signing of any muster roll know-
ing the same to contain a false muster or false statement as to the absence or
pay of an officer or soldier, or who wrongfully takes money or other considera-
tion on mustering in a regiment, company, or other organization, or on signing
muster rolls, or who knowingly musters as an officer or soldier a person who is
not such officer or soldier, shall be dismissed from the service and suffer such
other punishment as a court-martial may direct.

ART. 57. False Returns—Omission to Render Returns —Evely officer whose duty it is
" to render to the War Department or other superior authority a return of the
state of the troops under his-command, or of the arms, ammunition, clothing,
funds, or other property thereunto belonging, who knowingly makes a false
return thereof shall be dismissed from the serviece and suffer such other punish-
ment as a court-martial may direct. And any officer who, through neglect or
design, omits fo render such return shall be punished as a court-martial may
direct. '

B. DESERTION ; ABSENCE WITHOUT LEAVE

ART. 58. Desertion.—Any person subject to military law who deserts or attempts
to desert the service of the United States shall, if the offense be committed in
time of war, suffer death or such other punishment as a court-martial may
direct, and, if the offense be committed at any other time, any punishment,
excepting death, that a court-martial may direct.

ART. 59. Advising or Aiding Another to Desert.—Any person subject to m]htary law
who advises or persuades or knowingly assists another to desert the service of
the United States sghall, if the offense be committed in time of war, suffer death
or such other punishment as a court-martial may direct, and, if the offense be
committed at any other time, any punishment, excepting death, that a court-
martial may direct.

ART. 60. Entertaining a Deserter.—Any officer who, after having discovered that a
soldier in his command is a deserter from the military or naval service or from
the Marine Corps, retains such deserter in his command without informing
superior authority or the commander of the organization to which the deserter
belongs, shall be punished as a court-martial may direct.

ART. 61. Absence Without Leave.—Any person subject to military law who fails
to repair at the fixed time to the properly appointed place of duty, or goes from
the same without proper leave, or absents himself from his command, guard,
quarters, station, or camp without proper leave, shall be punished as a court-
martial may direct.

C. DI1sRESPECT; INSUBORDINATION ; MUTINY

ART. 62. Disrespect Toward the President, Vice President, Congress, Secretary of War,
Governors, Legislatures.—Any officer who uses contemptuous or disrespectful words
against the President, Vice President, the Congress of the United States, the
Secretary of War, or the governor or legislature of any State, Territory, or
other possession of the United States in which he is quartered shall be dis-
missed from the service or suffer such other punishment as a court-martial
may direct. Any other person subject to military law who so offends shall
be punished as a court-martial may direct. ]

ART. 63. Disrespect Toward Superior Officer—Any person subject to military law
who behaves himself with disrespect toward his superior officer shall be
punished as a court-martial may direct.
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ART. 64. Assaulting or Wilifully Disobeying Superior Officer—Any person subject to
military law who, on any pretense whatsoever, strikes his superior officer
or draws or lifts up auny weapon or offers any violence against him, being
in the execution of his office, or willfully disobeys any lawful command of
his superior officer,, shall suffer death or such other punishment as a court-
martial may direct.

ART. 65. Insubordinate Conduct Toward Noncommissioned Officer—Any soldier who
strikes or assaults, or who attempts or threatens to strike or assault, or
willfully discbeys the lawful order of a warrant officer or a noncommissioned
officer while in the execution of his office, or uses threatening or insulting
language or behaves in an insubordinate or disrespectful manner toward a
warrant officer or a noncommissioned officer while in the execution of his office,
shall be punished as a courtamartial may direet.

ART. 66. Mutiny or Sedition.—Any person subject to military law who attempts
to create or who begins, excites, causes, or joins in any mutiny or sedition
in any company, party, post, camp, detachment, guard, or other command shall
suffer death or such other punishment as a court martial may direct.

ART. 67. Failure to Suppress Mutiny or Sedition.—Any officer or soldier who, being
present at any mutiny or sedition, does not use his utmost endeavor to suppress
the same, or, knowing or having reason to believe that a mutiny or sedition
is to take place, does not without delay give information thereof to his com-
manding officer shall suffer death or such other punishment as a court martial
may direct. '

ART. 68. Quarrels; Frays; Disorders.—All officers, members of the Army Nurse
Corps, warrant officers, Army field clerks, field clerks Quartermaster Corps,
and noncommissioned officers have power to part and quell all quarrels, frays,
and disorders among persons subject to military law and to order officers
who take part in the same into arrest, and other pei‘sons subject to military
law who take part in the same into arrest or confinement, as circumstances
may require, until their proper superior officer is acquainted therewith. And
whosoever, being so ordered, refuses to obey such officer, nurse, band leader,
warrant officer, field clerk, or noncommissioned officer, or draws a weapon
upon or otherwise threatens or does violence to him, shall be punished as a
court-martial may direct. )

C D. ARgesT; CONFINEMENT

ART. 69. Arrest or Confinement.—Any person subject to military law charged with
crime or with a serious offense under these articles shall be placed in con-
finement or in arrest, as circumstances may require; but when charged with
a minor offense only, such person shall not ordinarily be placed in confinement.
Any person placed in arrest under the provisions of this article shall thereby
be restricted to his barracks, quarters, or tent, unless such limits shall be en-
larged by proper authority. Any officer or cadet who breaks his arrest or
who escapes from confinement, whether before or after trial or sentence and
before he is set at liberty by proper authority, shall be dismissed from the
service or suffer such other punishment as a court-martial may direct; and any
other person subject to military law who escapes from confinement or who
breaks his arrest, whether before or after trial or sentence and before he is
set at liberty by proper authority, shall be punished as a court martial may
direct.

ART. 70. Charges; Action Upon.—Charges and specifications must be signed by a
person subject to military law, and under oath either that he has personal
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knowledge .of, or has investigated, the matters set forth therein and that the
same are true in fact, to the best of his knowledge and belief.

No charge will be referred to a general court martial for trial until after a
thorough and impartial investigation thereof shall have been made. This in-
vestigation will include inquiries as to the truth of the matter set forth in said
charges, form of charges, and what disposition of the case should be made in the
interest of justice and discipline. At such investigation full opportunity shall be
given to the accused to cross-examine witnesses against him if they are available
and to present anything he may desire in his own behalf, either in defense or
mitigation, and the investigating officer shall examine available witnesses re-
quested by the accused. If the charges are forwarded after such investigation,
they shall be accompanied by a statement of the substance of the testimony taken
on both sides.

Before directing the trial of any charge by general court-martial the appoint-
ing authority will refer it to his staff judge advocate for consideration and
advice. )

When any person subject to military law is placed in arrest or confinement
immediate steps will be taken to try the person accused or to dismiss the
charge and release him. Any officer who is responsible for unnecessary delay
in investigating or carrying the case to a final conclusion shall be punished as a -
court-martial may direct. When a person is held for trial by general
court-martial, the commanding officer will, within eight days after the accused
is arrested or confined, if practicable, forward the charges to the officer exer-
cising general court-martial jurisdiction and furnish the accused a copy of
such charges., If the same be not practicable, he will report to superior
authority the reasons for delay. The trial judge advocate will cause ,to be
served upon the accused a copy of the charges upon which trial is to be had,
and a failure so to serve such charges will be ground for a continuance unless
the trial be had on the charges furnished the accused as hereinbefore provided.
In time of peace no person shall, against his objection, be brought to trial be-
fore a general court-martial within a pellOd of five days subsequent to the
service of charges upon him,

ART. 71. Kefusal to Receive and Keep Pnsoners.—-—NO provost marshal or commander
of a guard shall refuse to receive or keep any prisoner committed to his charge
by an officer belonging to the forces of the United States, provided the officer
committing shall, at the time, deliver an account in writing, signed by himself,
of the crime or-offense charged against the prisoner. Any officer or soldier so
refusing shall be punished as a court-martial may direct.

ART. 72. Report of Prisoners Received—Every commander of a guard to whose
charge a prisoner is committed shall, within twenty-four hours after such con-
finement, or as soon as he ig relieved from his guard, report in writing to the
commanding officer the name of such prisoner, the offense charged against him,
and the name of the officer committing him ; and if he fails to make such report,
he shall be punished as a court-martial may direct.

ART. 73. Releasing Prisoner Without Proper Authority.—Any person subject to mili-
tary law who, without proper authority, releases any prisoner duly committed
to his charge, or who through neglect or design suffers any prisoner so com-
mitted to escape, shall be punished as a court-martial may direct.

ART. 74. Delivery of Offenders to Civil Authorities—When any person subject to
military law, except one who ig held by the military authorities to answer, or
who is awaiting trial or result of trial, or who is undergoing sentence for a
crime or offense punishable under these articles, is accused of a crime or
offense committed within the geographical limits of the States of the Union
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and the District of Columbia, and punishable by the laws of the land, the
commanding officer is required, except in time of war, upon application duly
made, to use his utmost endeavor to deliver over such accused person to the
civil authorities, or to aid the officers of justice in apprehending and securing
him, in order that he may be brought to trial. Any commanding officer who
upon such application refuses or willfully neglects, except in time of war, to
deliver over such accused person to the civil authorities or to aid officers of
justice in apprehending and securing him shall be dismissed from the service
or suffer such other punishment as a court-martial may direct.

When, under the provisions of this article, delivery is made to the ecivil
authorities of an offender undergoing sentence of ‘a court-martial, such delivery,
if followed by conviction, shall be held to interrupt the execution of the sentence
of the court-martial, and the offender shall be returned to military custody,
after having answered to the civil authorities for his offense, for the comple-
tion of the said court-martial sentence.

See Dig. J. A. G. 1912, pp, 134--136.

“When any civil official of the State of * * * gaitempts to arrest any
person subject to military law upon the military reservation at Fort * * ¥
the person whose arrest is sought must inform the civil official that he is required
to make the arrest through the post commander and that the person whose arrest
is sought can not otherwise submit, If, after this, the civil official persists, the
arrest will be prevented unless the procedure indicated under the 74th Article of
War is followed.” The foregoing instruction by a corps area commander was held
subject to no objection. (See Dig. J. A, G. 1925, p. 1.)

E. WAR OFFENSES

ART. 75. Misbehavior Before the Enemy.—Any officer or soldier who, before the
enemy, misbehaves himself, runs away, or shamefully abandons or delivers up
or by any misconduct, disobedience, or neglect endangers the safety of any
fort, post, camp, guard, or other command which it is his duty to defend, or
speaks words inducing others to do the like, or casts away his arms or ammuni-
tion, or quits his post or colors to plunder or pillage, or by any means whatso-
ever occasions false alarms in camp, garrison, or quarters, shall suffer death
or such other punishment as a court-martial may direct. .

ART. 76. Subordinates Compelling Commander to Surrender.—Any person subject to
military law who compels or attempts to compel any commander of any garri-
son, fort, post, camp, guard, ov other command, to give it up to the enemy or
to abandon it shall be punishable with death or such other punishment as a
court-martial may direct. _

ART. 77. Improper Use of Countersign—Any person subject to military law who
makes known the parole or countersign to any person not entitled to receive it
aceording to the rules and discipline of war, or gives a parole or countersign
different .from that which he received, shall, if the offense be committed in
time of war, suffer death or such other punishment as a court-martial may
direct.

ART. 78. Forcing a Safeguard.—Any person subject to military law who, in time
of war, forces a safeguard shall suffer death or such other punishment ag a
court-martial may direct. )

ART. 79. Captured Property to be Secured for Public Service—All public property
taken from the enemy is the property of the United States and shall be se-
cured for the service of the United States, and any person subject to military
law who neglects to secure such property or is guilty of wrongful appropria-
tion thereof shall be punished as a court-martial may direct.
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ART. 80. Dealing in Captured or Abandoned Property.—Any person subject to military
law who buys, sells, trades, or in any way deals in or disposes of captured or
abandoned property, whereby he shall receive or expec¢t any profit, benefit, or
advantage to. himself or to any other person directly or indireetly connected
with himself, or who fails whenever such property comes into his possession or
custody or within his eontrol to give notice thereof to the proper authority
and to turn over such property to the proper authority without delay, shall,
on conviction thereof, be punished by fine or imprisonment, or by such other
punishment as a court-martial, military commission, or other military tribunal
may adjudge, or by any or all of said penalties.

ART. 81. Relieving, Corresponding With, or Aiding the Enemy.—Whosoever relieves
or attempts to relieve the enemy with arms, ammunition, supplies, money, or
other thing, or knowingly harbors or protects or holds correspondence with or
gives intelligenge to the enemy, either directly or indirectly, shall suffer death
or such other plinishment as a court-martial or military commission may direct.

ART. 82. Spies.—Any person who in time of war shall be found lurking or act-
ing as a spy in or about any of the fortifications, posts, quarters, or encampments
of any of the armies of the United States, or elsewhere, shall be tried by a -
general court-martial or by a military commission, and shall, on conviction
thereof, suffer death.

F. MISCELLANEOUS CRIMES AND OFFENSES

ART. 83. Military Property—Willful or Negligent Loss, Damage or Wrongful Disposition.—
Any person subject to military law who willfully, or through neglect, suffers
to be lost, spoiled, damaged, or wrongfully disposed of, any military property
belonging to the United States shall make good the loss or damage and suffer
such punishment as a court-martial may direct. )

ART. 84. Waste or Unlawful Disposition of Military Property Issued to Soldiers—Any
soldier who sells or wrongfully disposes of or willfully or through neglect
injures or loses any horse, arms, ammunition, accouterments, equipment, cloth-
ing, or other property issued for use in the military service, shall be punished as
a court-martial may direct.

ART. 85. Drunk on Duty.—Any officer who is found drunk on duty shall, if the
offense be committed in time of war, be dismissed from the service and suffer
such other punishment as a court-martial may direct; and if the offense be
committed in time of peace, he shall be purished as a court-martial may direct.
Any person subject to military law, except an officer, who is found drunk on
duty, shall be punished as a court-martial may direct.

ART. 86. Misbehavior of Sentinel.—Any sentinel who is found drunk or sleeping
upon his post, or who leaves it before he is regularly relieved, shall, if the
offense be committed in time of war, suffer death or such other punishment as
a court-martial may direct; and if the offense be committed in time of peace, he
shall suffer any punishment, except death, that a court-martial may direct.

ART. 87. Personal Interest in Sale of Provisions.—Any officer commanding in any
garrison, fort, barracks, camp, or other place where troops of the United States
may be serving who, for his private advantage, lays any duty or imposition
upon or is interested in the sale of any victuals or other necessaries of life
brought into such garrison, fort, barracks, camp, or other place for the use of
troops, shall be dismissed from the service and suffer such other punishment as
a court-martial may direct.

ART. 88. Intimidation of Persons Bringing Provisions.—Any person subject to military
law who abuses, intimidates, does violence to, or wrongfully interferes with any
person bringing provisions, supplies, or other necessaries to the camp, garrison,
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or quarters of the forces of the United States shall suffer such punishment as a
court-martial may divect.

ART. 89. Good Order to be Maintained and Wrongs Redressed.—All persons subject to
military law are to behave themselves orderly in quarters, garrison, camp, and
on the march; and any person subject to military law who commits any waste
or spoil, or wilifully destroys any property whatsoever (unless by order of
his commanding officer), or commits any kind of depredation or riot, shall be
punished as a court-martial may direct. Any commanding officer who, upon
complaint made to him, refuses or omits to see reparation made to the party
injured, in so far as the offender’s pay shall go toward such reparation, as
provided for in article 105, shall be dismissed from the service, or otherwise
punished, as a court-martial may direct.

ART. 90. Provoking Speeches or Gestures.—No person subject to military law shall
use any reproachful or provoking speeches or geStures to another; and any
person subject to military law who offends against the provisions of this arti-
cle shall be punished as a court-martial may direct.

ART. 91, Dueling.—Any person subject to military law who fights or promotes
or is concerned in or connives af fighting a duel, or ‘who, having knowledge
of a challenge sent or about to be sent, fails to report the fact promptly to
the proper authority, shall, if an officer, be dismissed from the service or suffer
such other punishment as a court-martial may direct; and if any other person
subject to military law, shall suffer such punishment as a court-martial may
direct.

ART. 92. Murder—Rape.—Any person subject to military law who commits
murder or rape shall suffer death or imprisonment for life, as a court-martial
may direct; but no person shall be tried by court-martial for murder or rape
committed within the geographical limits of the States of the Union and the
District of Columbia in time of peace.

ART. 93. Various Crimes.—Any person subject to military law who commits
manslaughter, mayhem, arson, burglary, housebreaking, robbery, larceny,
embezzlement, perjury, forgery, sodomy, assault with intent to commit any
felony, assault with intent to do bodily harm with a dangerous weapon, instru-
ment, or other thing, or assault with intent to do bodily harm, shall be pun-
ished as a court-martial may direct.

ART. 94. Frauds Against the Government—Any person subject to military law who
makes or causes to be made any claim against the United States or any officer
thereof, knowing such! claim to be false or fraudulent; or

‘Who presents or causes to be presented to any person in the civil or mili-
tary service thereof, for approval or payment, any claim against the Unifed
States, or any officer thereof, knowing such claim to be false or fraudulent ; or

Who enters into any agreement or conspiracy to defraud the United States
by obtaining, or aiding others to obtain, the allowance or payment of any false
or fraudulent claim; or

Who, for’ the purpose of obtaining, or aiding others to obtain, the approval,
allowance, or payment of any claim against the United States or against any
officer thereof, makes or uses, or procures, or advises the making or use of,
any writing or other paper knowing the same to contain any false or fraudulent
statements; or )

Who, for the purpose of obtaining, or aiding others to obtain, the approval,
allowance, or payment of any claim against the United States or any officer
thereof, makes or procures, or advises the making of, any oath to any fact or
to any writing or other paper knowing such oath to be false; or
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Who, for the purpose of obtaining, or aiding others to obtain, the approval,
allowance, or payment of any claim against the United States or any officer
thereof, forges or counterfeits, or procures, or advises the forging or counter-
feiting of any signature upon any writing or other paper, or uses, or procures,
or advises the use of any such signature, knowing the same fo be forged or
counterfeited ; or

Who, having charge, possession, custody, or control of any money or other
property of the United States, furnished or intended for the military service
thereof, knowingly delivers, or causes to be delivered, to any person having
authority to receive the same, any amount thereof less than that for which he
receives a certificate or receipt; or

‘Who, being authorized to make or deliver any paper certifying the receipt
of any property of the United States furnished or intended for the military
service thereof, makes or delivers to any person such writing, without having
full knowledge of the truth of the statements therein contained and with intent
to defraud the United States; or

Who steals, embezzles, knowingly and willfully misappropriates, applies to
his own use or benefit, or wrongfully or knowingly sells or disposes of any
ordnanpece, arms, eqﬁipments, ammunition, clothing, subsistence stores, money,
or other property of the United States furnished or intended for the military
-service thereof; or

Who knowingly purchases or receives in pledge for any obligation or indebt-
edness from any soldier, officer, or other person who is a part of or employed
in said forces or service, any ordnance, arms, equipment, ammunition, clothing,
subsistence stores, or other property of the United States, such soldier, officer,
or other person not having lawful right to sell or pledge the same;

Shall, on conviction thereof, be punished by fine or imprisonment, or by such
other punishment as a court-martial may adjudge, or by any or all of said
penalties. And if any person, being guilty of any of the offenses aforesaid
while in the military service of the United States, receives his discharge or is
dismissed from the service, he shall continue to be liable to be arrested and
held for trial and sentence by ‘a court-martigl in the same manner and to the
same extent as if he had not received such discharge nor been dismissed. And
if any officer, being guilty, while in the military service of the United States,
of embezzlement of ration savings, post exchange, company, or other like funds,
or of embezzlement of money or other property intrusted to his charge by an
enlisted man or men, receives his discharge, or is dismissed, or is dropped from
the rolls, he shall continue to be liable to be arrested and held for trial and
sentence by a court-martial in the same manner and to the same extent as if
he had not been so discharged, dismissed, or dropped from the rolls.

The provision of this article that any person guilty of an offense thereunder
while in the military service is subject to arrest and trial by court-martial there-
for after his discharge will not be held unconstitutional by a court of the first
instance, in view of the fact that it has been in effect and enforced for sixty
years, (Ex parte Joly, 290 Fed. 858.) (Dig. J, A. G. 1923, p. 99.)

ART. 95. Conduct Unbecoming an Officer and Gentleman.—Any officer or cadet who is
convicted of conduct unbecoming an officer and a gentleman shall be dismissed
from the service. :

Offenses under A, W. 93 and A: W. 96 are not the same, nor established by the
same €vidence, the former being applicable to officers and cadets; and the con-
viction of an officer under both articles on the game facts held not illegal as

placing him twice in jeopardy for the same offense. (McRae v. Henkes, 278 Fed.
108.) (Dig. J. A. G. 1922, p. 118.)
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ART. 96. General Article—Though not mentioned in these articles, all disorders
and neglects to the prejudice of good order and military discipline, all conduct
of a nature to bring discredit upon the military service, and all erimes or
offenses not capital, of which persons subject to military law may be guilty,
shall be taken cognizance of by a general or special or summary court-martial,
according to the nature and degree of the offense, and punished at the discretion
of such court.

‘IV. COURTS OF INQUIRY

ART. 97. When and by Whom Ordered—A court of inquiry to examine into the
nature of any transaction of or accusation or imputation against any officer
or soldier may be ordered by the President or by any commanding officer;
but a court of inquiry shall not be ordered by any commanding officer except
upon the request of the officer or soldier whose conduct is to be inquired into.

ART. 98. Compositien.—A court of inquiry shall consist of three or more officers.
For each court of inquiry the authority appointing the court shall appoint a
recorder,

ART. 99. Challenges..—Members of a court of inguiry may be challenged by the
party whose conduct is to be inquired into, but only for cause stated to the
court. The court shall determine the relevancy and validity of any challenge,
and shall not receive g challenge to more than one member at a time. The
party whose conduet is being inquired into shall have the right to be repre-
sented before the court by counsel of hig own selection, if such counsel be
reasonably available.

ART. 100. Oath of Members and Recorders.—The recorder of a court of inquiry
shall administer to the members the following oath: “You, A. B., do swear (or
affirm) that you will well and truly examine and inquire, according to the
evidence, into the matter now before you without partiality, favor, affection,
prejudice, or hope of reward. So help you God.” After which the president of
the court shall administer to the recorder the following oath: “You, A. B., do
swear (or affirm) that you will, according to your best abilities, accurately and
impartially “record the proceedings of the court and the evidence to be given
in the case in hearing. So help you God.”

In case of affirmation the closing sentence of adjuration will be omitted.

ART, 101. Powers; Procedure—A court of inquiry and the recorder thereof shall
have the same power to summon and examine witnesses as is given to courts-
martial and the trial judge advocate thereof. Such witnesses shall take the
same oath or affirmation that is taken by witnesses before courts-martial. A
reporter or an interpreter for a court of inquiry shall, before entering upon
his duties, take the oath or affirmation required of a reporter or an interpreter
for a court-martial. The party whose conduct is being inquired into or his
counsel, if any, shall be permitted to examine and cross-examine witnesses so
as fully to investigate the circumstances in question.

ART. 102. Opinion on Merits of Case—A court of inquiry shall not give an opinion
on the merits of the case inquired into unless specially ordered to do so.

ART. 103. Record of Proceedings—How Authenticated.—Hach court of inquiry shall
keep a record of its proceedings, which shall be authenticated by the signature
of the president and the recorder thereof, and be forwarded to the convening
authority. In case the record can not be authenticated by the recorder, by
reason of his death, disability, or absence, it shall be signed by the president
and by one other member of the court. '
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V. MISCELLANEOUS PROVISIONS

ART. 104, Disciplinary Powers of Commanding Officers—Under such regulations as
the President may prescribe, the commanding officer of any detachment,; com-
pany, or higher command may, for minor offenses, impose disciplinary punish-
ments upon persons of his command without the intervention of a court-martial,
unless the accused demands trial by court-martial.

The disciplinary punishments authorized by this article may include admoni-
tion, reprimand, withholding of privileges for not exceeding one week, extra
fatigue for not exceeding one week, restriction to certain specified limits for
not exceeding one week, and hard labor without confinement for not exceeding
one.week, but shall not include forfeiture of pay or confinement under guard;
except that in time of war or grave public emergency a commanding officer of
the grade of brigadier general or of higher grade may, under the provisions of
this article, also impose upon an officer of his command below the grade of
major a forfeiture of not more than one-half of such officer’s monthly pay for
one month. A person punished under authority of this article, who deems his
punishment unjust or disproportionate to the offense, may, through the proper
channel, appeal to the next superior authority, but may in the meantime be
required to undergo the punishment adjudged. The commanding officer who
imposes the punishment, his successor in command, and superior authority shall
have power to mitigate or remit any unexecuted portion of the punishment.
The imposition and enforcement of disciplinary punishment under authority
of this article for any act or omission shall not be a bar to trial by court-martial
for a crime or offense growing out of the same act or omission; but the fact
that a disciplinary punishment has been enforced may be shown by the accused
upon trial, and when go shown shall be considered in determining the measure
of punishment to be adjudged in the event of a finding of guilty.

ART. 105. Injuries to Property—Redress of—Whenever complaint is made to any
commanding officer that damage has been done to the property of any person
or that his property has been wrongfully taken by persons subject to military
law, such complaint shall be investigated by a board consisting of any number
of officers from one to three, which board shall be convened by the commanding
officer and shall have, for the purpose of such investigation, power to summon
witnesses and examine them upon oath or affirmation, to receive depositions or
other documentary evidence, and to assess the damages sustained against the
responsible parties. The assessment of damages made by such board shall be
subject to the approval of the commanding officer, and in the amount approved .
by him shall be stopped against the pay of the offenders. And the order of
such commanding officer directing stoppages herein authorized shall be con-
clusive on any disbursing officer for the payment by him to the injured parties
of the stoppages so ordered.

Where the offenders can not be ascertained, but the organization or de-
tachment-to which they belong is known, stoppages to the amount of damages
inflicted may be made and assessed in such proportion as may be deemed just
upon the individual members thereof who are shown to have been present with
such organization or detachment at the time the damages complained of were
inflicted as determined by the approved findings of the board.

Civilian employees of the Army within the territorial jurisdiction of the
United States in time of peace are not “persons subject to military ‘control”
within the meaning of A. W. 2 and A. W. 105, and the stoppage of their pay
to reimburse owners of private property for damages due to the fault or

negligence of such civilian employee is not authorized. (3 Comp. Gen. 999.)
(Dig. J. A. G. 1824, p. 38)) '
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A municipal corporation is, for civil purposes. deemed a “person” (United
States v. Amedy, .11 Wheat. 892, 412) and is so considered within the meaning
of A, W.105. (Dig. J. A, G, 1918, p. 172))

Insurance company has no right of subrogation. (Dig. J. A. G., 1922, p. 4.)

ART. 106, Arrest of Deserters by Civil Officials.—It shall be lawful for any civil
officer having authority under the laws of the United States, or of any State,
Perritory, District, or possession of the United States, to arvest offenders, sum-
marily to arrest a deserter from the military service of the United States and
deliver him inte fhe custody of the military authorities of the United States.

ART. 107. Soldiers to Make Good Time Lost—Every soldier who in an existing or
subsequent enlistment deserts the service of the United States, or without
proper authority absents himself from his organization, station, or duty for
more than one day, or who is confined for more than one day under sentence,
or while awaiting trial and disposition of his caée, if the trial results in con-
vietion, or through the intemperate use of drugs or alcoholic liquor, or
through disease or injury the result of his own misconduct, renders himself
unable for more than one day to perform duty, shall be liable to serve, after
his return to a full-duty status, for such period as shall, with the time he may
have served prior to such desertion, unauthorized absence, confinement or
inability to perform duty, amount to the full term of that part of his enlist-
ment period which he is required to serve with his organization before being
furloughed to the Army reserve.

ART. 108. Soldiers—Separation From the Service.—No. enlisted man, lawfully in-
ducted into the military service of the United States, shall be discharged from
said service without a certificate of discharge, signed by a field officer of the
regiment or other organization to which the enlisted man belongs or by the
commanding officer when no such field officer is present; and no enlisted man
shall be discharged from said service before his term of service has expired,
except by order of the President, the Secretary of War, the commanding officer
of a department, or by sentence of a general court-martial.

ART. 109. Oath of Enlistment—At the time of his enlistment every soldler shall
take the following oath or affirmation: “I, , do solemnly swear (or
affirm) that I will bear true faith and -allegiance to the United States of
Ameriea; that I will serve them honestly and faithfully against all their
enemies whomsoever; and that I will obey the orders of the President of the
United States and the orders of the officers appointed over me, according to the
rules and Articles of War.,” This oath or affirmation may be taken before any
officer. )

ART, 110. Certain Articles to be Read and Explained.—Articles 1, 2, and 29, 54 to 96,
inclusive, and 104 to 109, inclusive, shall be read and explained to every soldier
at the time of his enlistment or muster in, or within six days thereafter, and

- shall be read and explained once every six months to the soldiers of every
garrison, regiment, or company in the service of the United States.

ART. 111, Copy of Record of Trial.—Every person tried by a general court-martial
shall, on demand therefor, made by himself or by any person in his behalf, be
entitled to a copy of the record of the trial. )

ART. 112, Effects of Deceased Persons—Disposition of.—In case of the death of any
person subject to military law the commanding officer of the place of command
will permit the legal representative or widow of the deceased, if present, to
take possession of all his effects then in camp or quarters; and if no legal rep-
resentative or widow be present, the commanding officer shall direct a summary
court to secure all such effects, and said summary court shall have authority
to collect and receive any debts due decedent’s estate by local debtors and to
pay the undisputed local creditors of decedent in so far as any money be-
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longing to the deceased which may come into said summary court’s possession
under this article will permit, taking receipts therefor for file with said
court’s final report upon its transactions to the War Department; and as soon
as practicable after the collection of such effects said summary court shall
transmit such effects and any money coliected, through the Quartermaster
Department, at Government expense, to the widow or legal representative
of the deceased, if such be found by said court, or to the son, daughter, father,
provided the father has not abandoned the support of hig family, mother,
brother, sister, or the next of kin in the order named, if such be found by said
court, or the beneficiary named in the will of the deceased, if such be found by
said court, and said court shall thereupon make to the War Department a
full report of its transactions; but if there be none of the persons hereinabove
named, or such persons or their addresses are not known to or readily ascer-
tainable by said court, and the said court shall so find, said summary court shall
have authority to convert into cash, by public or private sale, not earlier than
thirty days after the death of the deceased, all effects of deceased except sabers,
insignia, decorations, medals, watches, trinkets, manuscripts, and other articles
valuable chiefly as keepsakes; and as soon as practicable after converting such
effects into cash said summary court shall deposit with the proper officer, to
be designated in regulations, any cash belonging to decedent’s estate, and shall
transmit a receipt for such deposits, any will or other papers of value belonging
to the deceased, any sabers, insignia, decorations, medals, watches, trinkets,
manuscripts, and other articles valuable chiefly as keepsakes, together with
an inventory of the effects secured by said summary court, and a full account
of its transactions, to the War Department for transmission to the Auditor for
the War Department for action as authorized by law in the settlement of
accounts of deceased officers and enlisted men of the Army.

The provisions of this article shall be applicable to inmates of the United
States Soldiers’ Home whe die in any United States military hospital outside
of the District of Columbia wheré sent from the home for treatment.

The Quartermaster Department was consolidated into the Quartermaster Corps
by sec. 3 of the act of Aug. 24, 1912 (87 Stat. 591).

The powers and duties of the Auditor for the War Department were vested in
the General Accounting Office by sec. 304 of the act of June 10, 1921 (42 Stat., 24).

ART. 113. Inquests—When at any post, fort, camp, or other place garrisoned by
the military forces of the United States and under the exclusive jurisdiction of
the United States, any person shall have been found dead under circumstances
which appear to require investigation, the commanding officer will designate
and direct a summary court-martial to investigate the circumstances attend-
ing the death; and, for this purpose, such summary court-martial shall have
power to summon witnesses and examine them upon oath or affirmation. He
shall promptly transmit to the post or other commander a report of his investi- ’
gation and of his findings as to the cause of the death.

ART. 114. Authority to Administer Oaths.—Any officer of any component of the
Army of the United States on active duty in Federal service commissioned in or
assigned or detailed to duty with the Judge Advocate General’s Department, any
staff judge advocate or acting staff judge advocate, the President of a general
or special court-martial, any summary court-martial, the trial judge advocate ot
any assistant trial judge advocate of a general or special court-martial, the presi-
dent or the recorder of a court of inquiry or of a military board, any officer desig-
nated to take a deposition, any officer detailed to conduct an investigation, and the
adjutant, assistant adjutant or personnel adjutant of any command shall have
power to administer oaths for the purposes of the administration of military
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justice and for other purposes of military administration; and shall also have
the general powers of a notary public in the administration of oaths, the execu-
tion and acknowledgement of legal instruments, the attestation of documents
and all other forms of notarial acts to be executed by persons subject to military
law; Provided, That no fee of any character shall be paid to any officer mentioned
in this Act for the performancq of any notarial act herein authorized.
'A warrant officer serving as assistant adjutant of any command has power to
administer oaths for all purposes of military administration. See sec. 4, act
August 21, 1941 (55 Stat. 653).

ART. 115, Appointment of Reporters and Interpreters.—Under such regulations as the
Secretary of War may from time to time prescribe, the president of a court-
martial or military commission or a court of inquiry shall have power to ap-
point a reporter, who shall record the proceedings of and testimony taken before
such court or commission and may set down the same, in the first instance, in
shorthand. Under like regulations the president of a court-martial or military
commission, or court of inquiry, or a summary court, may appoint an inter-
preter, who shall interpret for the court or commission.

ART. 116. Powers of Assistant Trial Judge Advecate and of Assistant Defense Counsel.—
An assistant trial judge advocate of a general court-martial shall be competent
to perform any duty devolved by law, regulation, or the custom of the service
upon the trial judge advocate of the court. An assistant defense counsel shall
be competent likewise to perform any duty devolved by law, regulation, or the
custom of the service upon counsel for the accused.

ART. 117. Removal of Civil Suits.—When any civil or criminal prosecution is com-
menced in any court of a State against any officer, soldier, or other person in
the military service of the United States on account of any act done under
color of his office or status, or in respect to which he claims any right, title, or
authority under any law of the United States respecting the military forces
thereof, or under the law of war, such suit or prosecution may at any time
before the trial or final hearing thereof be removed for trial into the district
court of the United States in the district where the same is pending in the
manner prescribed in section 33 of the act entitled “An act to codify, revise,
and amend the laws relating to the judiciary,” approved March 8, 1911, and the
cause shall thereupon be entered on the docket of said district court and shall
proceed therein as if the cause had been originally commenced in said district
court and the same proceedings had been taken in such suit or prosecution in
said district court as shall have been had therein in said State court prior to
its removal, and said district court shall have full power to hear and determine
said cause. )

ART. 118. Officers, Separation From Service..—No officer shall be discharged or dis-
missed from the service except by order of the President or by sentence of a
general court-martial; and in time of peace no officer shall be dismissed except
in pursuance of the sentence of a general court-martial or in mitigation thereof;
but the President may at any time drop from the rolls of the Army any officer
who has been absent from duty three months without leave or who has been
absent in confinement in a prison or penitentiary for three months after final
conviction by a court of competent jurisdiction.

This article does not apply to warrant officers. (Dig. J. A. G, 1922, p, 49.)

ART. 119. Rank and Precedence Among Regulars, Militia, and Volunteers.—That in time
of war or public danger, when two or more officers of the same grade are on
duty in the same field, department, or command, or of organizations thereof,
the President may.assign the command of the forces of such field, department,
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or command, or of any organization thereof, without regard to seniority of rank

in the same grade. , ’

ART. 120. Command When Different Corps or Commands Happen to Join.—When differ-
ent corps or commands of the military forces of the United States happen to
join or do duty together, the officer highest in rank of the line of the Regular
Army, Marine Corps, forces drafted or called into the service of the United
States, or Volunteers, there on duty, shall, subject to the provisions of the
last preceding article, command the whole and give orders for what is needful
in the service, unless otherwise directed by the President.

ART, 121. Complaints of Wrongs.—Any officer or soldier who believes himself
‘wronged by his commanding officer, and, upon due application to such com-
mander, is refused redress, may complain to the general commanding in the
locality where the officer against whom the complaint is made is stationed.
The general shall examine into said complaint and take proper measures for
redressing the wrong complained of ; and he shall, as soon as possible, transmit
to the Department of War a true statement of such complaint, with the pro-
ceedings had thereon.

Sec. 2. That the provisions of Chapter II of this Act shall take effect and be
in force eight months after the approval of this Act: Provided, That articles
2, 23, and 45 shall take effect immediately.

SEc. 8. That all offenses committed and all penalties, forfeitures, fines, or
liabilities incurred prior to the taking effect of Chapter II of this Act, under
any law embraced in or modified, changed, or repealed by Chapter II of this
Act, may be prosecuted, punished, and enforced in the same manner and with
the same effect as if this Act had not been passed.

SEC. 4. That section 1342 of the Revised Statutes of the United States be, and
the same is hereby, repealed, and all laws and parts of laws insofar as they
are inconsistent with this Act are hereby repealed.



ApPENDIX 2
FORMS FOR ORDERS APPOINTING COURTS-MARTIAL
a. FORM OF ORDER APPCOINTING A GENERAL COURT-MARTIAL

Headquarters —————— (Corps Area) (Division) (Department),
(Place) (Date) 19—
Special Orders, |*
No. —. }
A general court-martial is appointed to meet at y , at
, on ——— 19—, or as soon thereafter as practicable, for the trial of

such persons as may be properly brought before it.

DETAIL FOR THE COURT

Col.———, Fifth Cavalry.

Lieut. Col. ————, First Infantry.

Lieut. Col. ———, Third Field Artillery.

Maj. ———, J. A. G. D,, law member.

Maj. ——, Third Field Artillery.

Capt. ———, Fourth Infantry.

Capt. ——, Fifth Cavalry.

Capt. ——, First Infantry.

Capt. , Third Field Artillery.

Capt. ———, Fifth Cavalry, trial judge advocate:

First Lieut. ————, Third Field Artillery, assistant trial judge advocate.
Capt. ———, Fourth Infantry, defense counsel.

First Lieut. ————, Fourth Infantry, assistant defense counsel.

Nores.—The order will be authenticated as may be prescribed in Army Regulations.

A succession of orders modifying an order appointing a court-martial is liable to result
in serious errors. When practicable it should be avoided by appointing a new court.

The order should name the members in order of rank. -

The following paragraphs of the manual are referred to in connection with the
appointment of courts-mrartial: 4 (Composition of courts-martial) ; 5 (Appointing author-
ities) ; 86 (Appointment of courts-martial) ; 41 and 43 (Selection of trial judge advocate
and defense counsel).

If travel is necessary, a paragraph directing such travel may be included in the
appointing order, or a separate order or orders may be issued according to ecircumstances.

The order will specifically designate the law member as such.

The order appointing a general court-martial when issued by a commander specially
empowered thereto by the President, may, but need not, cite the order of the President.
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b. FORM OF ORDER APPOINTING A SPECIAL COURT-MARTIAL

Special Orders, Headguarters y .
No. (Place) —— (Date) _ 19—
A special court-martial is appointed to meet at , at y

y , 19—, or as soon thereafter as practicable, for the trial of such
persons as may be properly brought before it.

DETAIL FOR THE COURT

Maj, , First Cavalry.
Capt. , Third Cavalry.
Capt. , Fourth Coast Artillery.

First Lieut. , Third Cavalry.

First Lieut. , First Infantry.

Capt. , Fourth Coast Artillery, trial judge advocate.

Capt. , Third Cavalry, defense counsel.

(In case the appointing authority desires that the testimony be reduced to
writing the following sentence will be added: The testimony will be reduced to

writing and the president is authorized to employ a reporter.)

Notes.—See the first five notes to preceding form.

When a superior appoints a court because a subordinate commanding officer is the
accuser or prosecutor, he may specify in the order the names of the person or persons
to be tried.

¢. FORM OF ORDER APPOINTING A SUMMARY COURT-MARTIAL

This form is similar to the form for special court-martial except that only one
officer is detailed, and the employment of a reporter can not be authorized. As
to appointment of summary courts-martial, see 5e. ’



ArPENDIX 8
CHARGE SHEET

_ _ y ey, 19
(Place) (Date)
Name, etc., of accused _____________________________________
{Give last name, first name and middle initial in that order,

followed by serial number, grade, cou;pany, regiment, branch or by other appropl:iife

description of accused. Alias names, ete., to follow in samre manner)

Age ______. Pay, $____ per month. Allotments to dependents, $_______
(Base pay plus pay for length of service)
per month. Government insurance deduction, $-_____ per month.

Data as to service: e
(As to each terminated enlistinent, give including dates of service

and organization in which serving at termination. As to current enlistment, give the ini-

Data as to witnesses, ete.: ____ N
(Give names, addresses and note if for accused. List docu-

Data as to restraint of accused:

restraint of accused)
(End of page 1 of Charge Sheet)

CHARGE: Violation of the ————— Article of War.
Specification:

(BEnd of page 2 of Charge Sheet)
233
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(Signature of accuser)

(Grade, organization, and branch)
AFFIDAVIT

Before me, the undersigned, authorized by law to administer oaths in
cases of this character, personally appeared the above-named accuser this .
day of , 19—, and made oath that he iS a person subject to
military law and that he personally signed the foregoing charges and specifica-
tions, and further that he * has personal knowledge of the matters set
forth in specifications ; and * has
(Indicate by specifications and charge numbers)
investigated the matters set forth in specifications

(Indicate by specification and
charge numbers)

and that the same are true in fact, to the best of his knowledge and belief.
‘ (Signature)

(Rank and organization)

(Official character, as summary
court, notary public, ete,)

(Norms.—At (*) strike out words not applicable.

If the accuser has personal knowledge of the facts stated in one or more specifications
or parts thereof, and his knowledge as to other specifications or parts thereof is derived
from investigation of the facts, the form of the oath will be varied accordingly. In no
case will he be permitted to state alternatively, as to auy particular charge or specifica-
tion, that he either has personal knowledge or has investigated.

If the oath is administered by a civil officer having a seal, his official seal should be
affixed.

(Ist Ind.)
Headquarters

(Place)

_— 19
(Date)

Referred for trial to —
(Rank, name, and organization of summary court or trial judge

court-martial ap-

advocate) (Summary) (Trial judge advocate of special or general)

pointed by paragraph ———, Special Orders No. ———, Headquarters
19—,
By -

of -
(Command or order) (Rank and name of commanding officer)
: , Adjutant.

(End of Page 3 of Charge Sheet)
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I have served a copy hereof on (each of) the above-named accused, this
— day of ——————, 19—,
(Signature) , Trial Judge Advocate.
(Rank and organization)

(Space for use where trial is by summary court)

Case No.
Specifications and charges Pleas Findings Sentencergfnzcrtll(lslitta] and
Place , Date , 19—,
Summary Court. Headquarters —M——
(Signature, rank and organization) (Place and date)
, 19—,

(Action of reviewing authority)

, Commanding.
(Signature, rank and organization)

(End of Page 4 of Charge Sheet)
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FORMS FOR CHARGES AND SPEC.IFICATIONS
INSTRUCTIONS )

@. General—The forms are intended as a general guide for use in the drafting
of charges and specifications, not only for the offenses specifically provided for,
but for other like offenses. The several forms of specifications are not manda-
tory and may be added to or deviated from. The serial nuraber of an accused
should not be alleged in a specification. See 24-29 (Preparation of charges).

5. Numbering of charges and specifications.—When there is more than one charge
the charges should be numbered, using the Roman nummerals, viz, I, II, etc.
When there is more than one specification under a charge the specifications
under that charge should be numbered, using the Arabic numerals, viz, 1, 2, ete.

¢. Name and description of accused.—The name of the accused as stated in the
specification should include his Christian name, and middle name or initial,
and except in a case in which the jurisdiction of the court over the person is
not dependent upon his being a person subject to military law (e. g, see A. W,
81 and 82), should be accompanied by such descriptive language as will
show that he is a person subject to military law and therefore subject to the
jurisdiction of the court as to persons. Thus, in the ordinary case of a soldier,
the specification should read “In that Private John Smith, Company A, 7th Inf.
did,” ete. .

These forms apply whether the accused is a member of the Regular Army,
or of volunteer forces accepted or mustered into the military service of the
United States, or of the National Guard, or of other forces which may have
been drafted, called, or ordered into, or to duty or for training in, the military
service of the United States. If, however, the accused has not obeyed the
call, draft, or order, his name should be followed by the words “lawfully called
(drafted) (ordered) into the military service of the United States.”

If the accused has not been assigned to an organization, the word ‘“unassigned”
may be employed.

In the case of a cadet, the specification should read “In that Cadet John
Smith, United States Military Academy, did” etc.

In the case of a member of the Marine Corps detached for service with the
armies of the United States by order of the President, the words “detached for
service with the armijes of the United States by order of the President” should
follow the other words of identification and description. When the accused is
ah officer or enlisted man of the Medical Department of the Navy, serving with
a body of Marines detached for service with the armies of the United States by
order of the President, this fact should be alleged as follows: “In that ———,
Medical Department of the Navy, serving with a body of Marines detached for
service with the armies of the United States by order of the President, did,”
ete. :

As to the persons made subject to military law by A, W. 2 (d), the words
“a retainer to the camp of United States troops without the territorial juris-
diction of the United States,” or “a person accompanying the armies of the
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United States without the territorial jurisdiction of the United States,” or
“a person serving with the armies of the United States without the territorial
jurisdiction of the United States,” should be employed, unless it be in time of
war, when the words “a retainer to the eamp of United States troops in the
field,” or “a person accompanying the armies of the United States in the
field,” or “a person serving with the armies of the United States in the field,”
should be used, according to the circumstances of each case. Where jurisdie-
tion is asserted under A. W. 2 (e), the name of the accused should be followed
by the words “a person under sentence adjudged by court-martial,” or if he
is a general prisoner, he may be deseribed as “General Prisoner John Smith.”

d. Use of aliases.—Where without discharge a soldier enlists two or more times,
each time under a different name, he should be charged under the name, ete.,
pertaining to his first unterminated enlistment with the other names, ete,
under aliases; thus “Private John Smith, Company B, Seventh Infantry, alias
Private John Brown, Company A, Tenth Infantry.”

e. In case of change of grade—Where the grade of the accused has changed since
the date of an alleged offense, the accused should be designated by his present
grade followed by a statement of his grade at the date of the alleged offense,
thus: In that Private A B, Company Infantry, then Sergeant,
Company Infantry, did, etec.

f. Form of speclﬁcatlon in joint offense——In the case of a joint offense each accused
may be charged as if he alone was concerned or the specifications may be in
accordance with the principles of the following examples, depending on the
decision of the person preferring the charges as to how the persons concerned
should be tried: '

In that Private A, Company ——, ————— Infantry, and Private C, Com-
pany Infantry, acting jointly, and in pursuance of a common
intent, did (here allege place, time, and offense as when charging one person).

In that Private A, Company Infantry, and Private B, Com-
pany - Infantry, acting jointly and in pursuance of a common
intent, did, in conjunction with Private C, Company , ———— Infantry
(here allege place, time and offense).

In that Private C, Company ——, —————— Infantry, did, in conjunction
with Private A, Company ——, —————— Infantry, and Private B, Company
~——y, ————— Infantry (here allege place, time and offense),

g. Place and date of offense.—The place and date of the commission of the alleged
offense will, as a rule, be stated in the body of each specification and not in a
separate line at the end thereof. The allegations of the time and place of the
commission of an offense should be stated as accurately as possible, but where
the act or acts charged extend over a considerable period of time it may be
necessary to cover such period in the allegation. Thus, allegations of “from
March to September, 1887,” and “from May to October, 1888,” have been
countenanced in a case in which the accused was charged with the neglect of a
duty that required continuous performance. So, also, it is proper to allege that
an offense was committed while “en route” between certain points. So where
the exact time or place of the commission of the offense is not known it is
frequently preferable to allege it as having occurred “on or about” a certain
date or time, or “at or near” a certain loeality, rather than to aver it as
committed on a particular day or between two specified days or at a particular
place. There is no defined construction to be placed upon the words “on or
about” as used in the allegation of time in a specification. The phrase can not
be said to cover any precise number of days or latitude in time. It is ordinarily
used in military pleading for the purpose of indicating some period, as nearly
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as can be ascertained and set forth, at or during which the offenses charged are
believed to have been committed in cases where the exact day can not well be
named. And the same is to be said as to the use of the words * at or near” in
connection with the averment of place.

SPECIMEN CHARGES

Charge I: Violation of the 54th Article of War.

Specification: In that Private Richard Roe, Company A, Second Infantry,
alias Private John Doe, Company F, Twenty-ninth Infantry, did under the
name of John Doe, at Fort Jay, N. Y., on July 24, 1917, by willfully conceal-
ing the fact he was then a private in said Company A, Second Infantry, pro-
cure himself to be enlisted in the military service of the United States by
Capt. William White, Medical Corps, and did thereafter at Fort Jay, N. Y,
receive allowances, under the enlistment so procured.

Charge II: Violation of the 58th Article of War.

Specification: In that Private Richard Roe, Company A, Second Infantry,
alias Private John Doe, Company F, Twenty-ninth Infantry, did, at Fort
Sheridan, Ill., on or about March 6, 1917, desert the service of the United States
and did remain absent in desertion until he was apprehended at Fort Jay,
N. Y., on or about August 5, 1917.

Charge III: Violation of the 96th Article of War.

Specification 1: In that Private Richard Roe, Company A, Second Infantry,
alias Private John Doe, Company F, Twenty-ninth Infantry, did at Fort Sheri-
dan, Ill., on or about March 6, 1917, wrongfully strike Private John Brown,
Company A, Second Infantry, a sentinel in the execution of his duty, in the
face with his fist,

Specification 2: In that Private Richard Roe, Company A, Second Infantry,
aliag Private John Doe, Company F, Twenty-ninth Infantry, having received
a lawful order from Private John Brown, Company A, Second Infantiry, a
sentinel in the execution of his duty, to halt, did at Fort Sheridan, Ili., on or
about March 6, 1917, willfully disobey the same.

JoHN JONES,
Captain, C. A. C.

FORMS FOR SPECIFICATIONS

A W.54
Fraudulent 1. See specification under Charge I of specimen charges above,
enlistment. . . .
and d (Use of aliases) in instructions above.
2, In that did, at , on or about , 19—, by

willfully [misrepresenting that he was then (a citizen of the
United States) (single) (21 years of age) ( ) when in fact
he was then (not a citizen of the United States) (married) (17
years of age) ( )1 [concealing the fact (that on or about
—, 19—, he had been convicted of a felony, to wit, by
the court in and for } (that from about Y,
19—, to about —, 19—, he had been imprisoned in a reforma-
tory (jail) (penitentiary) under sentence of a court) (that on
or about , 19—, he was discharged from the (Army)
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(Navy) ( ) (on account of disability) (through sentence of
a (civil) (military) (naval) court) (with character less than
good) (that )1 procure himself to be enlisted in the mili-
tary service of the United States by ; and did thereafter at
, receive (pay) (allowances) (pay and allowances) under
the enlistment so procured. )

A.W.55

3. In that did, at , On Or about , 19—, know-
ingly (enlist) (muster) into the military service of the United
States one , who, as he, the said , then well knew,
was (an) (insane) (intoxicated) ( ) (a) person (who had
been convicted of a felony) (under the age of 16 years) ( ),
whose (enlistment) (muster) was prohibited by (law)} (regula-
tions) (orders).

A.W.56
4, In that _ did, at , on or about , 19—, know-
ingly make a false muster of ( ) as (present) ( )
when the said —, as he, the said , then well knew, was
not (present) ( ), but was (absent with leave) ( ).
5. In that did, at , on or about , 19—,

knowingly make a false muster of (
member of ( )}, when the said
then well knew, was not a soldier and a member of said (

) as a soldier and a
, as he, the said y

)

but was a (civilian) ( ).

6. In that did, at , on or about , 19—,
(sign) (direct to sign) (allow to sign) the muster
roll of , for the period to —, 19—, he, the said

, then well knowing that the said muster roll contained
the name of as (a soldier and a member of said )
(an officer of said ) (and as present for duty therewith),
and that the said was not (a soldier) (a member of said
) (an officer of said ) (present for duty) but was
then (a civilian) (a member of company ) (wholly absent
from military duty) ( ).

7. In that did, at , on or about - , 19—,
(sign) (direct to sign) (allow to sign) the musier
roll of , for the period to -—, 19-—, he, the said

, then well knowing that the said muster roll contained
a false statement that (a) (private) - ( ) of said
o ) was (present) (present and mustered) ( ), and
that said statement was false, in that the said was not

(present) (present and mustered) (
with leave) (absent without leave) (

8. In that did, at
wrongfully take from

) but was then (absent
).
, on or about 19—,
(the sum of $ ) ( }, as a
consideration to him , for knowingly permitting the muster-
in roll of on the mustering in of that falsely
to show as {mustered in) ( ), , who, as he, the said
, then well knew, was (were) not (mustered in) ( ).
9, In that did, at , on or about , 19—,
wrongfully take from the sum of § , { ), as a
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consideration to him , for allowing the muster roll of
, for the period of to , 19—, to show
as (present and mustered) ( ), when, as he, the said ,
then well knew, he (they) was (were) not present and mustered
as shown on said muster roll. i

10. In that , did, at
knowingly muster one as (an officer) (a soldier) of ,
when the said , as he, the said , then well knew
was not (an officer) (a soldier) of , but was then a

, on or about , 19—,

(civilian) ( ).
A . W. 57
11. In that , being in command of , and it being
his duty to render to ——— a return of the state of (the troops

under his command) (the thereunto belonging) for the
period to , 19—, did, at , on or about ,
19—, knowingly make a false returp for said period, which return
wag false in that it showed (ome as absent with leave)
( ), when as he, the said , then well knew (the said
was abgent without leave) ( ).

12, In that , being in command of
his duty to render to the

, and it being
a return of the state of (the
troops under his command) (the thereto belonging) for
the period ‘to , did (on and after , 19—)
(from until ), through (meglect) (design), omit to
render such return.

A W.58

13. In that did, at on or about , 19— (in
the execution of a conspiracy to desert the service of the United
States, previously entered into with and ) desert
the service of the United States and did remain absent in deser-
tion until he (was apprehended) (surrendered himself) at
on or about , 19—,

14. In that did, at on or about , 19—, (in
the execution of a conspiracy to desert the service of the United
States previously entered into with and ) desert the
service of the United States by (quitting) (absenting himself with-
out proper leave from) his (organization) (place of duty), with
intent (to avoid hazardous duty, to wit: ) (to shirk im-
portant service, to wit: ), and did remain absent in deser-
tion until he (was apprehended) (surrendered himself) at -
on or about y, 19—,

15. In that did, at on or about , 19— (in
the execution of a conspiracy to desert the service of the United
States previously entered into with and ) attempt
to desert the service of the United States by (here insert the overt
act done toward accomplishing the purpose to desert) with intent
[permanently to absent himself without proper leave from his
post and proper duties] [to (quit) (absent himself without proper
leave from) his (organization) (place of duty) in order to (aveid
hazardous duty, to wit: ) (shirk important service, to
wit: ) 1.
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A W.59
16. In that did, at , on or about , 19—, by
(saying to him » or words to that effect) ( } advise
Private , Company y Infantry, to desert the serv-
ice of the United States.
17. In that did, at , on or about 19—, by

(here insert manner and form of persuasion or assistance) (per-
suade) (knowingly assist) Private , Company ——,
Infantry, to desert the service of the United States at

, on or about , 19—
A.W. 60
18. In that , having discovered that , 4 soldier in

his command, was a deserter from the (military service) (maval
service) (Marine Corps) did, at , from about to
about , 19—, retain said deserter in his command without
informing superior authority or the commader of the organiza-
tion to which the deserter belonged of the presence of said deserter
in his command.

A.W. 61

19. In that did, at , on or about , 19—, fail
to repair at the fixed time to the properly appointed place (of
assembly) for

20. In that diqg, at , On or about , 19—, with-
out proper leave, go from the properly appointed place (of as-
sembly) for , after having repaired thereto for the perform-
ance of said duty.

21. In that , did (without proper leave, absent himself

from his at from about , 19—, to about
, 19—,

22. In that , being on guard as a , did at , 0N

or about , 19—, absent himself without proper leave from

his guard with intent to abandon the same.

A.W. 62

23. In that did, at , on or about , 19—, use
(orally and publicly) ( ) the following (contemptuous)
(disrespectful) (contemptuous and disrespectful) words against
the (President) (Vice President) (Congress of the United
States) (Secretary of War) [(Governor) (Legislature) of the

(State of ) (Territory of ) | , 4 possession of

the United States, in which he, the said was then quar-

teredl to wit: « ;' or words to that effect.
A.W.63

24, In that did, at , on or about , 19—,

behave himgelf with disrespect toward , his superior officer,
by (saying to him , or words to that effect) (contemptu-
.ously turning from and leaving him while he was talking to
him the said ) ( ). ‘

241

Advising
desertion.

Assisting
desertion.

Entertaining a
deserter.

Failing to
repair.

Quitting duty.

A . W.0.L.

Abandoning
guard.

Disrespect to
President, etc.

Disrespect to
superior officer.



242

Striking
superior officer.

Drawing, ete.,
weapon againsi
superior officer.

Offering
violence to
superior officer.

Willful dis-
obedience of
superior officer.

Assault on
warrant officer
Or M. C. 0.

Attempt or
threat to strike,
etc., a warrant
officer or n. c. 6.

. Willful dis-
obedience of
warrant officer
or 1. ¢. 0.

Threats, insults,
insubordination,
and disrespect

toward warrant
officer or m. c. 0.

Futiny, sedition.

MANUAL FOR COURTS-MARTIAL, U. 8. ARMY App. 4

A W.64
25. In that did, at , On or about , 19—,
strike , his superior officer, who was then in the execution
of his office (in) (on) the with (a) (his) .
26. In that did, at , on or about y 19—,
(draw) (lift up) a weapon, to wit a — against , his

superior officer, who was then in the execution of his office.
27. In that did, at on or about , 19—,

offer violence against , his superior officer, who was then

in the execution of his office, in that he, the said , did

28. In that , having received a lawful command from
, his superior officer, to , did at , on or about
, 19—, willfully disobey the same.

A W.65

29. In that did, at , on or about y 19—,
(strike) (assault) , 4 (warrant officer) (noncommissioned
officer) who was then in the execution of his office, by
him (in) (on) the with (a) (his)

30. In that did, at , on or about , 19—,
(attempt) (threaten) to (strike) (assault) , 4 (warrant
officer) (noncommissioned officer) [(in) (on) the 1 with
(a) (his) , while said was in the execution of his
office. '

31. In that , having received a lawful order from X

a (warrant officer) (noncommissioned officer) who was then in
the execution of his office, to , did at , on or about
, 19—, willfully disobey the same.

32. In that did, at , on or about —, 19—
[use the following (threatening) (insulting) (threatening and
insulting) language], [behave in an (insubordinate) (disrespect-
ful) (insubordinate and disrespectful) manner] toward y
a (warrant officer) (noncommissioned officer) -who was then in
the execution of his office [ —” or words to that
effect] [by 1.

A W.66

33. In that did, at , on or about s
(attempt to create) (begin) (excite) (cause) a mutiny in
by [urging the members of said concertedly to refuse to
obey the lawful orders of , their (commanding) (superior)
officer, to 1 [unlawfully assuming control over about
soldiers of said (command) ( ), and in the execution of
such control causing said soldiers concertedly to disregard and
defy the lawful orders of , their (commanding) (superior)
officer to (assemble for drill) ( 1L 1, with the in-
tent to (usurp) (subvert) (override) (usurp, subvert, and over-
ride), for the time being, lawful military authority.

34, In that did, at ~, on or about
voluntarily join in a mutiny which had been begun in
against the lawful military authority of , the commanding

19—,

, 19—,
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B

£

officer thereof, and did, with intent to (usurp) (subvert) (over:
ride) (usurp, subvert, and override) for the time being, in con®’ *

cert with sundry other members of said assembled on the

(parade ground) ( ), refuse to (disperse) (do any further

duty) (assemble for drill) ( ). !

A W.67

85. In that , being present at a (mutiny) (sedition) f;;;‘;'e‘;:‘;n atiny
among the soldiers of , did, at , on or about , or sedition,
19—, fail to use his utmost endeavor to suppress the same, in that

(having commanded the men of his own company to return to

their quarters, he took no means to compel their obedience or

reduce them to discipline upon their refusal to obey said com-

mand) ( ). -

36. In that , being at and (knowing) (having Failing to give
reason to believe) on , 19—, that a (mutiny) (sedition) ::igf,{;??f:‘ of
was to take place in , on or about , 19—, did fail to -
give without delay information of said 1ntended (mutiny) (sed1-
tion) to his commandmg officer.

A. W. 68

87. In that , being engaged in a (quarrel) (fray) (dis- Qficnses against

order) among persons subject to military law, and baving been ;llllgg::lssgg
ordered into (arrest) (confinement) by , did, at T

, OLL.

or about , 19—, [ (refuse to obey) (draw a weapon, to wit
a upon) the said 1 [threaten the said by
(saying to him (her) , or words to that effect) ( )]

, by

1.

[do violence to the said

A.W. 69

, having been duly placed in (arrest at g;&z}f*gﬂ:{:resﬂ
) (confinement in ) on or about , 19—, did, confinement.

at on or about , 19—, (break his said arrest)

(escape from said confinement) before he was set at liberty by

proper authority.

38. In that

A.W.70

89.  In that , being then charged with the duty of investi- Delayin
gating charges preferred against , & person subject to mili- :,I;vff}g,g::iﬁ'g of
tary law, who had been placed in (arrest) (confinement), was at @ case.

, on or about , 19—, responsible for unnecessary delay

in investigating said charges, in that he (did ) (failed to

).

AW. 71

, being on duty as (provost marshal) (com- Refusalto
mander of the guard) at on or about , 19—, did ;if:.l,;eefr keep
refuse to (receive) (keep) one , a prisoner duly committed

to his charge by , an officer belonging to the forces of the

United States who, at the time of committing said prisoner, deliv-

ered to the said an account in writing, signed by himself,

of the (crime) (offense) charged against said prisoner,

40. In that
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A W. 72

41. In that (having been) (being), on duty as com-
mander of the guard at , did, on or about , 19—, fail
to report in writing to the commanding officer of that (post)
( ) (as soon as relieved from his guard) (within 24 hours
after the confinement of said prisoner) the name of -———, a
prisoner committed to his charge, the offense charged against him
and the name of the officer committing him.

A W.73

42, In that did; at on or about , 19—,
[without proper authority release] [through (neglect) (design)

suffer] » 4 prisoner duly commwitted to his charge (to
escape).
A W.74
43. In that — , being at the time the commanding officer at .
, and an application having been duly made to him by the
of for the (delivery) (apprehension and gecuring)
of , a4 (soldier) (officer) under his command, who was

accused of a (crime) (offense) committed against the laws of
, in order that the said might be brought to trial
did, at , on or about , 19—, (refuse) (willfully neg-
lect) to (deliver said to said of ) (aid the

said of in apprehending and securing the said
). .
A W.75
44, In that did, at , on or about 19—,

misbehave himself before the enemy, (by refusing) (failing) to
advance with his command, which had thén been ordered forward

by to engage with , which forces, the said command
was then opposing ( ).
45. In that did, at , on or about , 19—, run

away from his (company) ( ), which was then engaged with
the enemy, and did not return thereto until (after the engagement
had been concluded) ( ). .

46. In that , being present with his while it was
engaged with the enemy, did at , on or about , 19—,
shamefully abandon the said and (seek safety in the rear)

( ), and did fail to rejoin it until (the engagement was
concluded) ( ).
47. In that did, at , on or about , 19—,

while before the enemy, shamefully (deliver up) (abandon) to
the enemy , which it was his duty to defend.

48. In that dia, at , on or about , 19—,
while before the enemy, by his (misconduct) (disobedience)
(neglect) endanger the safety of , which it was his duty
to defend, in that he ( ) ( ) (failed and neglected to
post a sufficient number of sentinels).

49. In that did, at , on or about , 19—,
while before the enemy, speak words inducing [ (the officers) (the
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soldiers) (the officers and soldiers) of 10 1 (to mis-
behave themselves before the enemy) (to run away from 3
which was then before the enemy) (shamefully to abandon their
command, which was then engaged with the enemy) (shamefully
to deliver up to the enemy, , which it was their duty to
defend), to wit or words to that effect.

50. In that did, at , on or about
while before the enemy speak words inducing
on outpost duty; (shamefully to abandon his post) (
wit or words to that effect.

51. In that , while before the enemy, did at , ON Or
about, , 19—, unlawfully cast away his (rifle) (ammuni-
tion) ( ).

52, In that did, while before the enemy, quit his (post)
(colors) at , on or about , 19—, for the purpose of
(plundering) (pillaging) (plundering and pillaging) ( ).

53. In that did, while on duty before the enemy, occasion
a false alarm in the (camp) (garrison) (quarters) ( ) at
, on or about , 19—, by (needlessly and without
authority causing the call to arms to be sounded) ( ).

, 19—,
who was then
), to

A . W.76

54. In that did, at
(compel) (attempt to compel)

, on or about , 19—,
, the commanding officer of

, (to give it up to the enemy) (to abandon said ),
by :
A W.77
55. In that did, at , on or about , 19—, make
known the (parole) (countersign) to wit, , to , a

person who, according to the ruleg and discipline of war, was not
entitled to receive it.

56. In that , having received as the proper (parole)
(countersign) the word , did at , on or about y
19—, give to , & person to whom he knew it was his duty to
give the proper (parole) (countersign), a (parole) (countersign)
different from that which he had received, to wit

A W.78
57. In that did, at , on or about ~—, 19—, force
a safeguard, known by him to have been placed over the premises
occupied by , at , by (overwhelming the guard
posted for the protection of the same) ( ).
AW.T9
58. In that did, at , on or about , 19—,
neglect to secure the following public property of the United
States, which had been taken from the enemy, viz, of the
value of about $ and of the value of about $
59. In that did, at , on or about , 19—,

wrongfully appropriate to (his own use) ( ) the following
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public property of the United States, taken from the enemy, viz,

of the value of about $ and of the value of
about 3
A.W.80
60. In that did, at , o0 or about —, 19—,

unlawfully (buy) (sell) (trade in) (deal in) (dispose of) the
following (captured) {abandoned) property of the United States,
namely : of the value of about $ and of the
value of about $ , thereby (receiving) (expecting) as
(profit). (benefit) (advantage) (profit, benefit and advantage) to
(himself) , his (brother) , (the sum of )
( of the value ).

61. In that did, at , 01 or about , 19—, fail
to give notice of and to turn over without delay to proper author-
ity the following (captured) (abandoned) property of the United
States, which had come into his (possession) (custody) (con-
trol), namely: of the value of about $ and
of the value of about $ .

A W.81

62, In that did, at , on or about , 19—,
(relieve) (attempt to relieve) the enemy with (arms) (ammauni-
tion) (supplies) (money) ( ), by furnishing and delivering
to- certain members of the enemy’s army , of the value of

about $ , and , of the value of about §
63. In that did, at , on or about , 19—,
knowingly (harbor) (protect) (harbor and protect) , a

person whom he, the said , then knew to be a member of
the enemy’s forces (and who was then being sought by a patrol
of the United States forces), by (concealing the said member of
the enemy’s forces in his house) ( ).

64. In that did, at , on or about , 19—,
knowingly give intelligence to the enemy, (by informing a patrol
of the enemy’s forces of the whereabouts of a military patrol of
the United States forces) (by ).

65. In that did, at , on or about , 19—,
knowingly (hold correspondence with) (give intelligence to)
(Irold correspondence with and give intelligence to) the enemy
[ (directly by writing and transmitting secretly through the lines
to one — , whom he, the said , then knew to be an
(officer) ( ) of the enemy’s army, a communication (in
words and figures as follows) (substantially as follows)] [(in-
directly by publishing in , 4 newspaper published at y
a communication in words and figures as follows) (substantially
as follows)], to wit: , and whieh communication was in-
tended to reach the enemy.

A W.82

66. In that was, at , on or about , 19—,
found (lurking) (acting) (lurking and acting) as a spy in and
about , the (fortification) (post) (guarters) (encampment)
of the Armies of the United States there situated, ( —) for
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the purpose of (collecting) (attempting to collect) material in-
formation in regard to the (numbers) (resources) (operations)

(- ) of the military forces of the United States, with intent
to impart the same to the enemy.
A.W.83
67. In that did, at , on or about , 19—,

(willfully} (through neglect) suffer , of the value of
$ , military property belonging to the United States, to be
(lost) (spoiled by. ) (damaged by ) [wrongfully

disposed of by (sale to ) ( )1
A W. 84
68. In that did, at , on or about , 19—,
(unlawfully sell to ) (Wrongfl_llly dispose of by )

of the value of $
service of the United States,

, issued for use in the military

69. In that did, at , on or about - y 19—,
(willfully) (through neglect) (injure by ) (lose) Y
of the value of $ , issued for use in the military serviee of
the United States. ’ ‘

A W.85
70. In that was, at , on or about , 19—,

found drunk while on duty as

A.W.86

71. In that
, on or about
upon his post.
72. In that
—, on or about
regularly relieved.

, being on gnard and posted as a sentinel, at
, 19—, was found (drunk) (sleeping)

, being on guard and posted as a sentinel at
, 19—, did leave his post before he was

A W. 87

73. In that , who was then commanding in , Where
troops of the United States were serving, did, on or about 2
19—, for his private advantage, lay a (duty) (imposition) (duty
and imposition) of ( per cent) ( ) upon the sales of
(victuals) (certain necessaries of life, to wit, ) brought into

suid , for the use of the troops thereat.
74. In that , who was then commanding , where
troops of the United States were serving, did, on or about ,

19—, for his private advantage, become interested in the sale of
(victuals) (certain necessaries of life, to wit ) ( ),
brought into said for the use of the troops thereat by
, by (receiving) (entering into an agreement to receive)
from the said (— per cent of the profits on said sales)
(the sum of $—) as a consideration for the pr1v11ege (of )
extended by him to said .
524654 °—43——17
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A.W. 88

75. In that did, at , on or about , 19—,
unlawfully (abuse) (intimidate) (do violence to) (and wrong-
, a person bringing (provisions) (sup-
plies ) (certain necessaries) to wit , to the (camp) (garri-
son) (quarters) of the forces of the United States at by
[striking and beating the said 1 [threatening to kill the said
if he continued to bring such (provisions) (supplies) (nec-
essaries) into said camp (garrison) (quarters)l [ 1 [pre-
venting the said from passing over a road leading into

said 110 1.
A.W. 89
76. In that , being with , (in the (quarters) (gar-
rison) (camp) at ) (while on the march from to
) did, at , on or about , 19—, without having

been ordered by his commanding officer so to do commit (waste)

(spoil) upon the property of , by
77. In that , being with (in the (quarters) (gar-
rison) (camp) at ) (while on the march from to
) did, at , on or about , 18—, willfully and

unlawfully, and without having been ordered by his commanding
officer so to do, destroy the property of of the value
of . :

78. In that

, being with , [in the (quarters) (garri-
son) (camp) at 1 (while on the march from to
) did, at , on or about , 19—, commit a
depredation upon (an) (a) (orchard) ( ) Dbelonging to
, and situated at or near , by unlawfully (entering
the same and removing growing fruit from the trees of said
orchard) ( ).

79. In that y and , being with , [in
the (quarters) (garrison) (camp) at 1 (while on the march
from to —) did, at , on or about , 19—,
commit a riot, in that they, together with certain other (soldiers)
(persons) to the number of -, whose names are unknown,
did, (with force and arms) unlawfully and riotously, and in a
violent and tumultuous manner, assemble to disturb the peace of
, and having so assembled, did (unlawfully, riotously, and
in a violent and tumultuous manner disturb, enter, and break
up ) (unlawfully and riotously assault by ),
to the terror and disturbance of

80. In that , who was then the commanding officer of

, at , did, on or about , 19—, complaint having

been made to him that (damage had been done to , the
property of ) ( , the property of , had been
taken by) ( , a ) ( soldiers) of his
command, (a) person(s) subject to military law, , (re-

fuse) (omit) to see reparation made to the said so far as
said ’s pay would go toward such reparation and as pro-
vided for in the 105th Article of War, by .
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A.W. 90

81. In that dig at , on or about , 19—,
wrongfully use a (reproachful) (provoking) (reproachful and
provoking) (speech, to wit:

(gesture to ) (by shaking his closed fist in the face of the
said ) (—).
A W. 9
82, In that (and ) did at , on or about
, 19—, fight a duel. (with ) using as weapons there-
for, (swords) (pistols) ( ).
83. In that — did, at ———, on or about , 19—,
promote a duel between and by knowingly acting as

a messenger for

and knowingly carrying from said

to said a challenge to fight a duel.
84. In that , being officer of the day at and hav-
ing knowledge that and intended and were about

to engage in a duel near that , did on or about y
19—, connive at the fighting of said duel by knowingly permitting
, one of the parties to said proposed duel to leave the post
and go toward the place appointed for said duel and at the time

and at the hour which he, , then knew had been appointed
therefor.
85. In that , being officer of the day at , and

having knowledge on or about , 19—, that a challenge to
fight a duel (had been sent) (was about to be sent) by

to , did fail to report that fact promptly to the proper
authority.
- A.W. 92
86. In that did, at , on or about , 19—,

with malice aforethought, willfully, deliberately, feloniously, un-
lawfully, and with premeditation kill one , 4 human being
by (shooting him with a rifle) ( ).

87. In that did, at , on or about , 19—,
forcibly and feloniously, against her will, have carnal knowledge
of 3

» AW, 93

88, In that did, at , on or about , 19—, will-
fully, feloniously, and unlawfully kill , by him (in)
(on) the with 3 ——.

89. In that did, at , on or about ——, 19—,
unlawfully, willfully, and feloniously cut off the (hand) (arm)
( ) of

90, In that did, at , on or about , 19—,

willfully, maliciously, unlawfully and feloniously burn the (dwell-
ing house) (a building, to wit: a , parcel of the dwelling
house) of '

91. In that did, at , on or about ——— 19—,
in the nighttime feloniously and burglariously break and enter the
(dwelling house) ( within the curtilage) of , with
intent to commit a felony, viz (larceny) (rape) (murder)
( ) therein.
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92, In that did, at , on or about , 19—,
unlawfully enter the (dwelling) (bank) (store) (warchouse)
(shop) (stable) ( ) of , with intent to commit a
criminal offense, to wit, therein.

93; In that did, at , on or about , 18—, by
force and violence and by putting him in fear, feloniously take,
steal and carry away from the (person) (presence) of y
, the property of , value about §
94. In that , on or about

did, at y 19—,

, value about

$ , the property of

95. In that did, at , on or about , 19—, felo-
niously embezzle by fraudulently converting to his own use -
of the value of $———, the property of , entrusted to him
(by the said ) (for by ).

96. In that , having taken an oath in a (trial by
court-martial of ) (deposition for use in a trial by
court-martial of ) ( }, before , & competent
(tribunal) (officer) (person).that he would (testify) (depose)
truly, did at , on or about , 19—, willfully, corruptly,
and contrary to such oath, (testify) (depose) in substance that
which (testimony) (deposition) was a material matter
and which he did not then believe to be true.

97. In that did, at . on or about , 19—, with
intent to defraud [falsely make in its entirety a certain (check)
( ) in the following words and figures, to wit: ]
[falsely alter a certain (check) ( ) in the following words
and figures, to wit: by 1 which said (check)
( ) was a writing of a (public) (private) nature, which
might operate to the prejudice of another,

98. In that - did, at , on or about , 19—, com-
mit the crime of sodomy by feloniously and against the order of
nature having carnal connection (per os) (per anum) with
( ) (a mare, the same being a beast) ( ).

99. In that did, at , on or about , 10—, with
intent to (commit a felony, viz, } (do him bodily harm),
commit an assault upon , by willfully and feloniously
(striking) ( ) the said (in) (on) the with a

100. In that did, at , on or about ——, 19—,
with intent to do him bodily harm, commit an assault upon
, by (shooting) (striking) (cutting) ( ) him (in)
(on) the , with a dangerous (weapon) (instrument)

(thing) to wit, a (pistol) (pickax) (bayonet) ( ).
A W. 94
101. In that did, at , on or about , 19—,

(make) (cause to be made by
States by presenting to ], [(finance officer at )
( )1 an officer of the United States, duly authorized to
(approve) (allow) (pay) (approve, allow, and pay) such claims,
in the amount of $ for (private property alleged to have
been (lost) (destroyed) in the military service) ( ), which

) a claim against the [United
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claim was (false) (fraudulent) (false and fraudulent) .in that

, and was then known by said —— to be (false) (fraudu-
lent) (false and fraudulent).
102. In that did, at , on or about , 10—,

(present) (cause to be presented by ) for (approval) (pay-
ment) (approval and payment) a claim against the [United
States by (presenting) (causing to be presented) to 1,
[ (finance officer at ) ( ) an officer of the United
States, duly authorized to (approve) (pay) (approve and pay)]
such claims, in the amount of $———, for (services alleged to
have been rendered to the United States by ) ( ),
which claim was (false) (fraudulent) (false and fraudulent) in
that , and was then known by the said to be (false)
(fraudulent) (false and fraudulent).

103. In that did, at , on or about
(conspire) (agree) (agree and conspire) with , to defraud
the United States by (obtaining) (aiding to obtain) the
(allowance) (payment) (allowance and payment) of a (false)
(fraudulent) (false and fraudulent) claim against the United
States in the amount of $ , for (supplies) ( ) alleged
to have been furnished to the United States by , which
claim ‘was (false) (fraudulent) (false and fraudulent) in that
, and was then known by the said to be (false)
(fraudulent) (false and fraudulent).

104. In that , for the purpose of (obtaining) (aiding
‘others, viz, , to obtain) the (approval) (allowance) (pay-
ment) (approval, allowance, and payment) of a claim against
the [United States, by presenting to 1 [(finance officer at
) ( ), an officer of the United States duly authorized
te (approve) (pay) (allow) (approve, pay, and allow) such
claims] did, at , on or about , 19—, (make) (use)
(make and use) [(procure) (advise) the (making) (using)
(making and using) of] a certain (writing) (paper) to wit:
, which said , as he, the said , then knew
contained a statement that , which statement was (false)
(fraudulent) (false and fraudulent) in that , and was then
known by the said to be (false) (fraudulent) (false and
fraudulent). :

105. In that , for the purpose of (obtaining) (aiding
others, viz, , to obtain) the (approval) (allowance) (pay-
ment) (approval, allowance, and payment) of a claim against the
[United States, by presenting to- 1 [(finance officer at
) | ), an officer of the United States duly authorized
to (approve) (pay) (allow) (approve, pay, and allow) such
claims] did, at , on or about , 19—, (make) [ (pro-
cure) (advise) (advise and procure) the making of] an oath

y 19—7

(by )} (to the fact that ) (to a certain (writing)
(paper) to wit, , to the effect that ) which said oath
was false in that , and was then known by the said

to be false.

106. In that , for the purpose of (obtaining) (aiding
others, viz, , to obtain) the (approval) (allowance) (pay-
ment) (approval, allowance, and payment) of a claim against
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1 [(finance officer at
) ( ), an officer of the United States duly authorized
to (approve) (pay) (allow) (approve, pay, and allow) such
claims] did, at on or about , 19—, (forge) (counter-
feit) (forge and counterfeit) [ (procure) (advise) (procure and
advise) the (forging) (counterfeiting) (forging and counterfeit-
ing) of] the signature of - Upon a y ) [by
] in words and figures as follows: .

107. In that , for the purpose of (obtaining) (aiding
others, viz, , to obtain) the -(approval) (allowance) (pay-
ment) {approval, allowance, and payment) of a claim against
the [United States, by presenting to 1 [(finance officer- at
) ( ), an officer of the United States duly authorized
to (approve) (pay) (allow) (approve, pay, and allow) such
claims] did, at , on or about , 19—, (use) (advise
the use of) (procure the use of) the signature ot on a
certain (writing) (paper) to wit, such signature, being
(forged) (counterfeited) (forged and counterfeited), and then
known by the said to be (forged) (counterfeited) (forged
and counterfeited).

108. In that , having (charge) (possession) (custody)
(control) of (money) ( ) of the United States, (furnished)
(intended) (furnished and intended) for the military service
thereof, did, at , on or about , 19—, knowingly
(deliver) {(cause to be delivered) to , the said y
having authority to receive the same, (an amount) which as
he, , then knew was ( dollars cents) ( )
less than the (amount) for which he received a (certificate)
(receipt), from the said

109. In that , being authorized to (make) (deliver)
(make and deliver) a paper certifying the receipt of property of
the United States (furnished) (intended) (furnished and in-
tended) for the military service thereof, did, at , On or
about , 19—, (make) (deliver) (make and deliver) to
a writing in words and figures as follows: , without
having full knowledge of the truth of the statements therein
contained and with the intent to defraud the United States.

110. In that did, at on or about , 19—, feloni-
ously take, steal, and carry away of the value of about
$ , property, of the United States (furnished) (intended)
(furnished and intended) for the military service thereof.

111. In that , being at the time , did, at , On
, 19—, feloniously embezzle by fraudulently converting to his
own use of the value of , the property of the United
States (furnished) (intended) (furnished and intended) for the
military service thereof, intrusted to him the said by X

112. In that did, at , on or about , 19—,
(knowingly and willfully misappropriate) (knowingly and will-
fully apply to his own use) (knowingly and willfully apply to
his own benefit) (knowingly and willfully apply to his own
use and benefit) [{(wrongfully) (knowingly and without proper
authority) (wrongfully and knowingly) (sell) (dispose of
by )] —— of the value of about § , property
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of the United States (furnished) (intended) (furnished and in-
tended) for the military service thereof.

113. In that dig, at ——, on or about , 19—,
knowingly (purchase) (receive in pledge for an (obligation) (in-
debtedness) from , (in) (employed in) the military
service) (forces) of the Unifed States, ( )} of the value of

about § , property of the United States, the said not
having the lawful right to (sell) (pledge) the same.
A.W. 9
114, In that did, at , on or about , 19—,

{with intent to defraud] [with intent to (deceive) (injure) (de-
ceive and injure)] wrongfully and unlawfully make and utter to
, a certain check, in words and figures as follows, to wit:
, [and by means thereof, did fraudulently obtain from

% ) ( ) of the value of about (§ )1 [in
payment of 1, he the said , then well knowing that
he did not have and not intending that he should have (any ac-
count with) (sufficient funds in) the bank for the payment
of said check.

115, In that
a public place, to wit, (
disorderly) while in uniform.

was; at , on or about 5 19—, in

} (drunk) (disorderly) (drunk and

116. In that , having assigned to his claim
(against the United States) for pay in full for the month of
, 19—, did, at , on or about , 19—, again assign

to said claim (or for the use of) against the United

States for pay in full for the said month of , 19—, which
second assignment was by him known to be faise and fraundulent.

117. In that , being indebted to in the sum of §
for , which amount became due and payable (on) (about)
(on or about) , did, at , from , 19—, to

19—, dishonorably fail and neglect to pay said debt.

118. In that , having on or about , 19—, become
indebted to in the sum of for , and having
failed without due cause to liquidate said indebtedness, and hav-
ing on or about , 19—, promised (in writing to) said
that he would on or about , 19—, (settle such indebtedness
in full) (pay on such indebtedness the sum of § ), did, with-
out due cause, at , on or about —, 19—, dishonorably
fail to keep said promise.

119. In that did, at , on or about , 19—,
with intent to deceive , officially (report) (state) to the
said , that , which (report) (statement) was (known
by the said - to be untrue) (believed by the said to
be untrue) (made by the said - with disregard of a knowl-
edge of the facts) (made by the said as true when he did
not know it to be true) in that 3

120. In that , with .intent to defraud -, did, at
, on or about , 19—, unlawfully pretend to

that , well knowing that said pretenses were false, and by
means thereof did fraudulently obtain from the said (the
sum of $ ) ‘(merchandise of the value of $— ) ( ).
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Abusing
animals.

Allowing pris-
oner to do un-
authorized act.

Appearing in
civilian clothing
without
authority.
Improper or
unclean uniform,
ete.

Assault,

Assault and
battery.

Malingering.

Attempting to
escape.

Breach of
restriction.

Carrying con-
cealed weapon.

Committing
nuisance.

Mutilating, etc.,
public record.

Conspiracy to
escape.

Destruction of
Government
property.

Careless dis-
charge of
firearm,

MANUAL FOR COURTS-MARTIAL, U. §. ARMY App. 4

A . W. 9%
121, In that did, at , on or about , 19—,
wrongfully (kick a public horse in the belly) ( ).
122, In that , a (sentinel) (overseer) ( ), being in
charge of prisomers, did, at , .on or about , 19—,

, a prisoner under his charge [to (go to)
1
=) (loiter) (neg-
)} (obtain) (receive) intoxicating liquor

wrongfully allow
(enter) (go to and enter) an unauthorized place, to wit:
[to (hold unauthorized conversation with
lect his task by

( )1 ‘
128. In that did, at , on or about , 19—,
without authority, appear in civilian clothing.
124, In that did, at , on or about , 19—,
wrongfully appear (at) (on) (without his ) (with

his not buttoned) (in an unclean ) (with an un-
clean ) ( ).
125. In that did, at , o0 or about , 19—,
wrongfully attempt to (strike) ( ) (in) ((on) the
with 3
6. In that did, at , on or about y 19—,
wrongfully (strike) ( ) (in) (on) the with
127. In that did, at (on or about , 19—),
(between and ), with the intention of evading his
(duty) ( ) as a (soldier) ( ), feign (illness), (dis-
ability), (insanity), ( ).
128. In that , a prisoner lawfully in confinement in (the
post guardhouse) ( ), did at , on or about 3

19—, attempt to escape from such confinement.

129. In that , having been restricted to the limits of
, did, at , on or about , 10—, break said
restriction by going to :
130. In that did, at , on or about , 19—,
unlawfully carry a concealed weapon, viz, a
131. In that did, at , on or about , 19—,

wrongfully (urinate) (defecate) (
squad room) ( ).

132. In that did, at , on or about , 19—, will-
fully and unlawfully [ (conceal) (remove) (mutilate) (obliterate)
(destroy) 1’ [attempt to (conceal) (remove) (mutilate) (oblit-
erate) (destroy)] [take and carry away with intent to (conceal)
(remove) (mutilate) (obliterate) (destroy) (steal)] a public
record, to wit: (the descriptive list of ) ).

133. In that , a prisoner lawfully in confinement in (the
post guardhouse) ( ), did at , 00 or about , 19—,
conspire with and to escape from such confinement.

134. In that did, at , on or about , 19—,
willfully, wrongfully, and unlawfully destroy , value about
————, property of the United States.

135. In that did, at , on or about
through carelessness, discharge a (service rifle) (
(squad room) (tent) ( ).

) (on the floor of the

i 19—1
) in his
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136. In that was at on or about , 19—
[(drunk) (disorderly) (drunk and disorderly) in (command)
(quarters) (station) (camp) ( )1 [(drunk) (disorderly)
(drunk and disorderly) (in uniform in a public place, to wit
) ( )1

137. In that , 4 sentinel ( ) in charge of prisoners,
did, at , on or about , 19—, drink intoxicating liquor
with , 4 prisoner under his charge.

138. In that , a prisoner, was, at , on or about
, 19—, found drunk.

139. In that ——, having received a lawful order from
to , the said being in the execution of his office,
did, at , on or about , 19—, fail to obey the same.

140. In that , being indebted to in the sum of
$ for , which amount became due and payable (on)
(about) (on or about) , did, at , from y 19—,
to , 19—, dishonorably fail and neglect to pay said debt.

141. In that did, at , on or about , 19—,
with intent to deceive , officially (report) (state) to the
said — , that , which (report) (statement) was (known
by the said to be untrue) (believed by the said to
be untrue) (made by the said with disregard of a knowl-
edge of the facts) (made by the said as true when he did

not know it to be true) in that 3

142. In that did, at , on or about , 19—, (in
an affidavit) (in his testimony before a -— court-martial at
the trial of ) (in ) make under oath a statement in
substance as follows: (———) which statement he did not then
believe to be true.

143. In that (Sergeant) (Corporal) did, at , On or
about , 19—, gamble with Privates and .

144, In that did, at , on or about , 19—,

gamble in quarters, in violation of (here insert description of
order). .
145. In that did, at , on or about , 19—,

while (at a barracks window) ( ) willfully and wrongfully
expose in an indecent manner to publie view his ( ).
146. In that did, at , on or about , 19—,

wrongfully introduce (for sale) into (quarters) (station) (eamp)

( ) (two quarts of whisky) (one ounce of heroin) ( ).
147. In that did, at , On or about , 19—,
wrongfully use ———, a narcotic drug.
148. In that dig, at , on or about , 19—,

have in his possession ounces, motre or less, of a habit-
forming drug, to wit ( ), said drug not having been ordered
by a medical officer of the Army. .

149. In that (for and in behalf of one ) dig, at
, on or about , 19—, loan to $ , under an
agreement whereby he, the said , was to receive for the use
of said money for (monthg) (days) interest at the rate of
per cent per (annum) (month) (the sum of $ ),
thereby (demanding) (receiving) (demanding and receiving) an
usurious rate of interest for said loan.
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Fglse pretenses.

Failure to take
prophylaxis.

Offenses against
and by sentinel.

Straggling.

Subornation
of perjury.

Breaking parole.

Receiving
stelen goods.

Uttering forged
instrument.
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150. In that , with intent to defraud , did at y
on or about —, 19—, unlawfully pretend to that
, well knowing that said pretenses were false, and by means

thereof did fraudulently obtain from the said (the sum of
$ ) (merchandise of the value of $ ) ( ).
151. In that , did, at , on or about the , 19—,

neglect to take proper prophylactic treatment after illicit sexual
intercourse and did thereby develop a venereal disease, to wit
( ).

152, In that did, at , on or about , 19—
(attempt) (threaten) to (strike) (assault) , a sentinel in
the execution of his duty [(in) (on) the ] with (a) (his)

153. In that (a prisoner) did, at , on or about
- , 19— [use the following (threatering) (insulting) (threat-
ening and insulting) language] [behave in an (insubordinate)
(disrespectful) (insubordinate and disrespectful) manner] to-

ward , a sentinel in the execution of his duty [* 7 or
words to that effect] [by 1.

154. In that , having received a lawful order from y
a sentinel in the exeecution of his duty, to , did, at X

on or about
same.

155. In that
(strike) (assault)
(in) (on) the

156. In that

, 19— (fail to obey) (willfully disobey) the

did, at , on or about , 19—
, 2 sentinel in the execution of his duty,
with (a) (his)
y while posted as a sentinel, did, at y
on or about , 19—, loiter (wrongfully sit down) on his post.

157. In that did, at , on or about , 19—,
while accompanying his organization on (a practice march)
(maneuvers) without just cause straggle.

158. In that did, at , on or about , 19—,
procure to commit perjury, by inducing him, the said
, to take an oath before a competent (tribunal) (officer)
(person) in a (trial by court-martial of ) ( ) that he,
the said , would (testify) (depose) truly and, willfully,
corruptly, and contrary to such oath, to (testify) (depose) in
substance that which (testimony) (deposition) was false,
was (material) (a material matter) and was known by the said

and the said to be false.
159. In that , a4 prisoner on parole, did, at , On or
about , 19—, break his parole by
160. In that — did, at , on or about feloni-

ously receive, have, and conceal (describe property as in lar-
ceny), of the goods and chattels of (name owner), then lately
before feloniously stolen, taken, and carried away; he, the said
(accused), then well knowing the said goods and chattels to have
been so feloniously .stolen, taken, and carried away.

161. In that did, at , on or about y 19—,
with intent to defraud willfully, unlawfully, and feloniously
(pass) (utter) (publish) (attempt to (pass) (utter) (publish))
as true and genuine a certain in words and figures as
follows : , 4 writing of a (public) (private) nature, which
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might operate to the prejudice of another, which said was,
as-he, the said then well knew, falsely (made) (altered)
and forged.

162. In that did, at
willfully maim himself in the by (shooting himself with
)y ( ), thereby unfitting himself for the full pexr-
formance of military service.

163. In that did, at , on or about the ,
19—, with intent to (maim) (disfigure) (maim and disfigure),
willfully, unlawfully, and feloniously [(cut) (bite) (slit) the
(nose) (ear) (lip)1 [(cut out) (disable) the tongue] [(put out)

, on or about , 19—,

(destroy) the eye] [(cut off) disable) the (limb) ( , the
member)] of by
164. In that did, at , O or about , 19—,

with intent to (maim) (disfigure) (maim and disfigure), will-
fully, unlawfully, and feloniously, (throw) (pour) upon y
(scalding hot water) (vitriol) (
a caustic substance).

165. In that did, at , on or about y 19—,
in a claim for (family allowance) (compensation) (insurance)
[in , a document required by (regulations made under)
the war risk insurance act, in the making of a claim for (family
allowance) {(compensation) (insurance), to wit 1 willfully
and unlawfully make a statement that — which statement
was a material fact, and known by the said to be false,
in that . -

166. In that did, at , on or about , 19—,
by willfully concealing the fact that he was then a private in
, procure himself to be enlisted in the military service of
the United States by .

167. In that did, at , on or about , 19—,
maliciously (set fire to) (burn) (attempt to burn) [(destroy)
(injure) by 1 [attempt to (destroy) (injure)] (a) (an)
(arsenal, armory, etc., ag the case may be).
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APPENDIX 5
SUGGESTIONS FOR TRIAL JUDGE ADVOCATES

a. GENERAL AS TO DUTIES AND DUTIES OF ASSISTANT

See 41, 42, 97, 98, and 99. N

An agsistant trial judge advocate may, for example, assist the trial judge
advocate in the preparation of cases for trial; try such cases as the trial judge
advocate may, with the consent of the court, direct; take charge of the investi-
gation before trial and proof during the trial of any particular phase or phases
of the charges in any case; and relieve the trial judge advocate of minor
details, such as arranging for a place of meeting of the court, stationery, mes-
gsenger service, subpenaing witnesses, ete.

b. PRIOR TO ASSEMBLING OF COURT

Prepare an envelope to contain the papers pertaining to each case, including
copies of letters sent. A record may be conveniently kept on this envelope of
such matters as date of receipt of charges or other papers; date of service of
charges on accused ; how accused intends to plead ; name of individual counsel;
result of examination in preparing for trial, and dates and other necessary
facts pertaining to each other incident connected with the case, such as mailing
interrogatories, subpeenaing witnesses, etc.; date and hours of each session of
the court; date and hour commanding officer was potified of result of trial;
date and hour record received back from reporter; date and hour record
forwarded to appointing authority.

Examine the charges and all papers received to see that none appear to be
missing ; make and initial any authorized necessary changes in charges, and take
proper action in connection with defects, if any, found in evidence of previous
convictions, or in the data as to service; report to the appointing authority
necessary or desirable changes which the trial judge advocate is not authorized
to make.

Serve the accused with a copy of the charges, sign certificate on charge sheet
of such service, and notify defense counsel.

Prepare case for trial; arrange with president date and time of meeting of
court; arrange for court-martial room, see that it is in order, provided with
necessary tables, chairs, stationery, ete.; notify all concerned of date and time
of meeting, and arrange for presence of the accused, reporter, and interpreter.

¢. DURING TRIAL

See form of record, App. 6.

d. AFTER TRIAL

Notify commanding officer in writing, direct, of result of trial.
Complete vouchers for civilian witnesses and deliver same, if practicable,
before the witnesses leave.
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As to contents, preparation, authentication, and disposition of record and
certain related matters, see 85, 86, and App. 6, and App. 7.

Where documents received in evidence, ete.,, are to be returned and copies
substituted (see 75a), see that such copies are correct, certify them, and return
such documents. Occasion for this action frequently arises in connection with
documentary evidence of previous convictions which is part of the records of an
organization. Give defense opportunity to read record before it is authenti-
cated. After record is authenticated take appropriate action with respect to
delivery of copies thereof and make appropriate notations on index sheet.

Certify and make proper disposition of original voucher of reporter.



APPENDIX 6

FORM FOR RECORD OF TRIAL BY GENERAL COURTS-
MARTIAL, AND REVISION POCEEDINGS, WITH NOTES

Record of Trial by General Court-Martial of Private ——— Company ——o\

Infantry
Erasures, (NoTE—The record will be clear and legible. FErasures or interlinea-

Margins.

Marginal notes.

Record of
arguments.

Use of form.

Index.

Witnesses.

Exhibits.

Copies of

record.

260

tions appearing on the record as authenticated will be initialed by those
who authenticated the record. The pages of the record will be numbered
at the bottom and margins of 214 inches will be left at the top, and 1
inch at tlie bottom and left side of each page.

The words on the left margin of this appendix are not part of the
form of record.

Written arguments will be attached as exhibits, appropriate references
being made to each in the record at the proper place. Oral arguments
ag to any question, interlocutory or other, need not be recorded except
to the extent required@ or permitfted by the court, and except to the
extent necessary for a proper understanding of any objection made or
question raised with respect to an argument. The proceedings and action
on any such objection or question will be recorded. The fact that a
party made or declined to make an argument will be recorded.

This form is to be used as a gereral ghide, and with the understanding
that the actual record of many cases will depart from the form in numer-
ous particulars.)

INDEX Page
Arraignment - -
Pleas -
Statement by accused L
Findings i
Sentence (or acquittal)___ _—
Proceedings in revision
TESTIMONY
Name of witness Direct Cross | Redirect | Recross | Court | Recalled

EXHIBITS, ETC., APPENDED

Page
Description Number | where in-
troduced

copies of record furnished as per attached certificates or
receipts. :
— copies of record forwarded herewith. (See 85b.)
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Proceedings of a general court-martial which convened at _
pursuant to the following order (or orders) :
(No1E.—Here ingert a literal copy of the order appointing the court and,

following it, copies of any orders modifying the detail. Such copies may
be prepared beforehand to be bound with the record.)

Fort —M ———-,
_— ———, 19—,
The court met pursuant to the f01eg01ng order (or orders) at
o’clock
PRESENT

(Note.—List the personnel of the court who are present.)

Col. , Fifth Cavalry.

Lieut. Col. , First Infantry.

Lieut. Col. , Third Field Artillery.

Maj. , J. A. G. D., law member.

Maj. , Third Field Artillery.

Capt. , Fourth Infantry.

Capt. , Fifth Cavalry.

Capt. , Fifth Cavalry, trial judge advocate.

First Lieut. , Third Field Artillery, assistant trial judge
advocate. .

Capt. , Fourth Infantry, defense counsel.

Capt. , Fourth Infantry, assistant defense counsel.

ABSENT

(Nore.——The fact of, and any known reason for, the abéence of any
of the personnel of the court will be stated. If no reason is known,
state “reason unknown.” (See 38c.)

Capt. , First Infantry (detached service).

Capt. , Third Field Artillery (reason unknown).

The court proceeded to the trial of Private , Company
Infantry, who, on appearing before the Court,
was asked by the trial judge advocate whom he desired to in-
troduce as counsel. The accused (introduced as his individual
counsel Capt. , Third Field Artillery, and as associate coun-
gel the defense counsel and the assistant defense counsel)
(stated that he desired to be defended by the defense counsel
and the assistant defense counsel.) ( )

was sworn as reporter.

Prosecution to accused: Do you want a copy of the record?
Accused :
was sworn as interpreter.

(Nore.—The interpreter may be sworn just before he functions as
such.)

The trial judge advocate then announced the names of the
members of the court present.

(NorB.—The trial judge advocate will here disclose in open court every
ground of challenge believed by him to exist in the case, and the vecord
will here show any such disclosure and the proceedings and action taken
thereon. See 57.)

FORM FOR GENERAL COURT-MARTIAL RECORD
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Orders.

Place, date and

hour.

Personnel
present.

Absentees and
reason for
absence.

Appearance of
accused and
introduction of
counsel.

Reporter sworn.
Copy of record.
Interpreter

SWOIT.

Names of mem-
bers announced.
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Excusing
members.

Challenges by
trial judge
advocate.

Opportunity to
challenge given
accused.

Challenge by
accused.

Challenged
member sworn.

Court votes on
chailenge; deci-
sion announced.

Further chal-
lenges by
accused.

Court, ete.,
Sworn.

Nolle prosequi.

Arraignment.

MANUAL FOR COURTS-MARTIAL, U. & ARMY Ap]?- 6
Prosecution: If any member of the court is aware of any facts
which he believes to be a ground of challenge by either.side
against any member, it is requested that he state such facts.
(NoTB.—The trial judge advocate will give such information as to the
general nature of the charges, who signed them, and who participated
in the proceedings already had thereon as may be requested. See 57.
The record will show any such request and the action taken thereon.)
Capt. ———, Fourth Infantry, announced that he signed the
charges in the case. He was excused and withdrew.

Prosecution: The prosecution has no challenges.

(NoTte—Or insert here any challenges made by the trial judge advo-
cate and the action thereon. See 58, and form below as to challenge by
accused.)

Prosecution to accused: You now have an opportunity to exer-

_cise your rights as to challenge.

(Nore.—Upon request, the defense will here be given an opportunity
to examine the orders, ete. See 58f. If defense does not desire to chal-
lenge, the record will so state.)

Defense : . )

(Nore.—If challenge is made, insert the challenge and any statement
made by the challenged member. See 58. If the defense withdraws the
challenge, or if the challenged member is excused without closing, the
record will so state. Should challenged member testify as to his com-
petency, the record should continue :) '

The challenged member was sworn as to his competency to act
as a member of the court, and testified as follows:

(NoTe.—See 95. Where the challenge is contested the proceedings on
the issue are recorded and, after showing both sides as resting on such
issue, the record continues:)

The challenged member withdrew, the court was closed and
voted upon the challenge by secret written ballot, and, upon being
opened, the president announced that the challenge was (sus-
tained, and the challenged member thereupon withdrew) (or not
sustained, and the challenged member thereupon resumed his
seat). .

The accused was asked if he objected to any other member pres-
ent, to which he replied in the negative, or

Defense:

{Noren.—S8how each successive challenge, etc., ag above. After accused
replies in the negative, the record—a quorum being present—continues :)

The members of the court and the personnel of the prosecution
were then sworn.

(NoTE.—A nolle prosequi may be entered either before or after arraign-
ment and plea. See 72. The following form may be used:)

Prosecution : By direction of , the prosecution withdraws
the following charges and specifications and will not pursue the
same further at the present trial: .

The accused was then arraigned upon the following charges and

specifications:

(Norn.—Do not copy matter on charge sheet that precedes the charges
proper.)
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Charge I: Violation of the —— Article of War. Charges.
Specification: In that, etc.
Charge I1: Violation of the ——— Article of war.

Specification 1: In that, etc.

Specification 2: In that, ete.

(Norm.—Copy name, ete., of accuser; the affidavit with name, etc., of Signature, affi-
person who administered oath; and the indorsement referring case for ‘ri::'::’ indorse-
trial, with name, ete., of person signing such indorsement.)

(NoTe.—If a continuanece is desired, the application is usually made at Continuance.
this point. (See 52.) All proceedings thereon are recorded.)

Defense: (If there are more than one accused, a motion or Motion to sever.
motions to sever may be made. See 71d.)

(No1E.—If made, the record shows the motion to sever and proceed-
ings had thercon. If granted, the record should show the decision of
the court as to which accused the trial is to proceed and the formal
amendment of the charges. See 71b. The record of such amendment
might in a proper case read as follows :)

President : Hach specification is formally amended by striking ;\frtr:n:el:}ee;l;nce-

out the words “and Private —, Company —, ————
Infantry,” the accused whe is not now to be tried, and the words
“geting jointly and in pursuance of a common intent” and by
ingerting after the word “did” the words “acting in conjunction
with Private ———, Co. ——, ———————— Infantry,” the accused
who is not now to be tried. Trial will proceed on the charges as
amended.

Defense: As to specification charge the defense Special pleas;

now pleads former acquittal in that the accused herein was by f,‘}."t“‘;:‘c“’ strike
a court-martial convened pursuant to paragraph —— 8. O.
———, headquarters ———, dated ———, duly tried upon a
charge of ——— (reciting the charge and specification in full
or in substance) and was on —— (date) duly acquitted of
such charge and specifieation; and the offense for which he was
so tried and acquitted is the same as the offense set forth in
specification ———, charge ———, to which this plea is made.

(NotB.—1In the case special pleas, motions, etc., are made, the record
will show them and the proceedings and action thereon. See 64-69, 71-73.
This form of record as to pleas assumes that pleas to the general issue
are finally made, If the accuged’'s right to plead the statute of limita-
tions is explained to him, the fact that the explanation was made will
be recorded. The terms of the explanation need not be recorded, but any
response by the accused will be fully recorded.)

Law member: Subject to objection by any member of the court,
the plea is overruled (or the plea is sustained, and the accused
is not required further to plead to Specification ———, Charge
—_).
President : There being no objection, the ruling stands.
The accused then pleaded as follows: Pleas to
To the Specification, Charge I: Guilty (or not guilty). general issue.
To Charge I: Guilty (or -not guilty).
To Specification 1, Charge IT: Guilty (or not guilty).
To Specification 2, Charge I1: Guilty (or not guilty).
524654°—43——18
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Explanation of
_ plea of guilty.

Record of mat-
ters read to
court by trial
judge advocate.

Opening
statement.

‘Witness sworn.

Caution if
recalled.

Direct
examination. _

Show accused
subject to
military law.

Questions and
answers fully
set out.

Questions and
answers through
interpreter.

Cross-examina-
tiom.

" MANUAL FOR COURTS-MARTIAL, U. 8. ARMY

App. 6

To Charge I1: Guilty (or not guilty).
or

To all charges and specifications, Guilty (or not guilty).

(NOoTE.—If an explanation of a plea of guilty is made (see 70), the
fact that the explanation was made will be recorded. The terms of the
explanation need not be recorded, but any response by the accused will
be fully recorded.)

By direction of the court the following matters were read to
the court by the trial judge advocate, to wit:

(Nore.—Any extracts from the manual or elsewhere that are read will
be identified by paragraph, page, etc., but need not be copied in the
record, See 75b.) 7

The trial judge advocate then made an opening statement to
the court.

(Norm.—The trial judge advocate may make an opening statement.
See 75b. This statement need not be recorded except to the extent
required or permitted by the court, and eXcept to the extent necessary for
a proper understanding of any objection made or question raised with

respect to such statement. The proceedings and action on any such ob-
jection or question will be recorded.)

Sergt. John Jones, Company s Infantry, a wit-
ness for the prosecution, was sworn and testified as follows:

(Norg.—Each witness will be sworn. When a witness is recalled, the
record should show that he was cautioned that he was still under oath.
See 121a.)

DIRECT EXAMINATION

Questions by prosecution : )

Q. Do you know the accused? If so, state his name,
A.Ido; — ——, )
Q. Is he in the military service of the United States?
A — '

(NoTm.—If accuged is not in the military service of the United States,
show how he is otherwise subject to court-martial jurisdiction.)

Q. What is his grade and organization?
A —

(NoTte.—The succeeding questions and answers should follow in order.
The record should set forth testimony in the words of the witness. If
the court should decide to strike out any part of the testimony, it will
not be literally stricken out or omitted from the record, but it will not
be thereafter considered as part of the evidence. . If questions and
answers are through an interpreter, the record will so state.)

CROSS-EXAMINATION
(NoTn.—Accused will be given full oppoi'tunity to cross-examilne each
witness called or recalled by the prosecution or by the court.)

Questions by defense:

Q ——

A —

(Notm.—If the defense declines to cross-examine witness,
should state:)

the record

The defense declined to cross-examine the witness,
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REDIRECT EXAMINATION

Questions by prosecution:
0.
A —,

——

RECROSS EXAMINATION

Questions by defense:

Q. ——?

A —.

Prosecution: (Insert objection.)
Defense: (Insert reply.)

(NotB.—As to arguments, see note ot beginning of this eppendis.)
The law member : The objection is sustained (or not sustained.)

¢(NorE.—(Sec 51.) Where a question of admissibility of evidence is to be
voted on by court—that is, when the ruling of the president on the
question is objected to—the record shows the facts and continues :)

The court was closed, and upon being opened the president an-
nounced that the objection was sustained (or that the objection
was not sustained).

EXAMINATION BY THE COURT
Questions by ———:
Q —?
A —

CROSS-EXAMINATION

Questions by defense:
Q —?
A —

REDIRECT EXAMINATION

Questions by prosecution :

Q. ?

A —

Prosecution : I offer in evidence the (describing the writ-
ing or other proposed exhibit, e. g., knife or pistol).

(Nore.—The proper foundation for the introduction of a writing or
other exhibit should be laid before offering the exhibit.)

Defense: (Insert any objection or other remark.)
(Nore.—If the exhibit is received the record will continue.)

The paper (or other proposed exhibit) was then received in
evidence (was read) and marked Exhibit

(NoTE.—See 75 with reference to marking and appending rejected doc-
umentary evidence.) -

Prosecution: The prosecution rests.

(NoTe.—If the court adjourns to meet another day, the record should
continue :) .
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The court then, at ——— o’clock — m,, on —— 19—, ad-
journed to meet at ——— o’clock —. m., on ——— 19—,

Captain, 5th Cavalry,
Trial judge advocate.
Fort ———— —, 19—,
The court met, pursuant to adjournment, at ——— o’clock
—. m., all the personnel of the court, prosecution, and defense,
who were present at the close of the previous session in this case,
being present (except)
(Norn—Account for absentees as before, except that no mention need
be made of personnel not present at the close of the previous session.)
The accused and the reporter were also present.
Capt. ——— ————, Fourth Infantry, appeared as a member of
the court pursuant to the following order:
(here insert a literal copy of such order)

The trial judge advocate announced the name of the new mem-
ber.

(Notge.—The proceedings and record thereof with respect to excusing,
challenging, and swearing the new member are to be substantially as
shown for original members. If the new member is sworn the record
continues :)

The record of the procéedings of ———, 19—, in this case were
then read to (or by) the new member.

The defense counsel made an opening statement to the court.

{Nornm,—See note above as to opening statement by trial judge advo-
cate.)

Corpl. John Smith, Company ———, ——— — Infantry, a
witness for the defense, was sworn and testified as follows:

DIRECT EXAMINATION

Questions by the defense:

Q ——?

A —

(Nore,—Record any subsequent examinations of the witness following
the principles already indicated above.)

The accused, at his own request, was sworn and testified as
follows:

DIRECT EXAMINATION

(Norn.—Follow as already indicated.)
or
The accused made an unsworn statement.

(Norm.~—Any such statement will be inserted in full if oral or attached
as an exhibit if written.)

Defense: The defense rests.
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The defense having rested, ‘the prosecution recalied Sergt. John Rebuttal.

Jones, Company , —————— Infantry, who after being .
reminded that he was still under oath, testified as follows:
or

The prosecution announced that it had no further testimony
to offer.

(NoTE.—The defense will be asked if it has any further testimony to
offer and, if not, the record will continue:)

The defense had no further testimony to offer (or having no
further testimony to offer requested until —— o’clock —. m.
to prepare his defense (or argument)).

(Nore.—If the court takes a recess, the record will continue :)

The court then took a recess until ——— o’clock —. m., at Recess.
which hour the personnel of the court, prosecution and defense,
and the accused and the reporter resumed their seats.

Arguments were then made (submitted) as follows:

(NotE.—See note at beginning of this form and 77. The court should Closing
require an oral argument or a part thereof to be recorded when good A8rguments.
reason exists, e, ., when accused makes an admission in his argument.)

Neither the prosecution nor the defense having anything fur- Findings.
“ther to offer, the court was closed, and upon secret written ballot,
two-thirds of the members present at the time the vote was taken
concurring in each finding of guilty (if any), finds the accused:

(NoTe.—The finding on each of the several specifications and charges Death penalty.
not previously disposed of as a result of a special plea, ete., will be shown.
In case of a finding of guilty of a specification charging an offense for
which the death penalty is made mandatory by law, and the corresponding
charge as to such specification, the record will show that all the members
of the court present at the time the vote was taken concurred therein.
See A. W. 43.)

Of the specification, Charge I: Guilty (or not guilty).

Of Charge I: Guilty (or not guilty).

Of Specification 1, Charge II: Guilty, except the words
¢ ., substituting therefor the words * ,” of the excepted
words Not guilty, and of the substituted words, Guilty.

Of Specification 2, Charge II: Guilty (or not guilty).

Of Charge II: As to Specification 1: Not guilty, but guilty of a
violation of the A. W. As to Specification 2: Guilty (or
not guilty).

or
Of all specifications and charges: Guilty (or not guilty).

(Nore.—If the accused is found not guilty upon all specifications and
cha_rges, the record will continue :)

The court was opened; the president announced that the ac- Acquittal,
cused was acquitted upon all specifications and charges.

(Norn.
continue )

If the accused is found guilty of any offense, the record should

The court was opened and the trial judge advoeate stated, in Prev_io;l.s
the presence of the accused and his counsel, that he had no evi- convictions.
dence of previous convictions to submit.
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Or, read the attached evidence of previous convictions (Exhibits
‘to ).

The trial judge advocate read the data as to age, pay, and
service as shown on the charge sheet as follows (insert matter
read) :

(NoTre.—Where objection is made to evidence of previoug conviction or
to the data as to service, the proceedings had thereon will be recorded.
See 79.)

The court was closed, and upon secret written ballot two-thirds
(or three-fourths, or all) of the members present at the time the
vote was taken concurring, sentences the accused to

(NoTp.—As to including reasons for findings and a statement of the
weight given to evidence, see 78¢. As to including reasons for sentence,
see 80a.)

The court was opened and the president announced the findings
and sentence,

or

The court was opened and the president stated that the court
had directed that the findings and sentence be not announced,

Documents submitted by the defense for consideration in con-
nection with clemency are attached hereto marked .
, 19—, proceeded to

The court then, at -—. m., on
other business.
Or, adjourned until —. m., the instant.

Or, adjourned to meet at the call of the president.

3
Colonel, 5tk Cavalry, President.
(or Lieutenant Colonel, 1st Infantry, a member in
lien of the president because of his (death)
(disability) (absence).)

Captain, 5ti Ozvelry, Triel Judge Advocate.
(or First Lieutenant, 3d Field Artillery, assistant trial
judge advocate (because of (death) (disability) (ab-
sence) of trial judge advocate.)

(or Major, 8d Field Artillery, a member in lieu of trial
judge advocate and assistant trial judge advocate be-
cause of (death) (disability) (absence) of trial judge
advocate, and of (death) (disability) (absence) of
assistant trial judge advocate.)

(NoTe.—If the findings and sentence were not announced, the trial
judge advocate or assistant trial judge advocate, or member, as the case

may be, will certify immediately after the authentication of the record
as follows :)
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I certify that I personally recorded the findings and sentence of
the court. i

(NoTeE.—Exhibits follow in numerical order, then any rejected docu-
ments ordered appended, and then any recommendations and other
papers relating to clemency.

The papers forming the complete record will be securely bound together
at the top.)

(Nore.—Bulky exhibits such as a pistol will not ordinarily be attached
to the rvecord. Where advisable or necessary, a description or photograph
of such an exhibit may be attached as an exXhibit, an-appropriate state-
ment being made in the record.)

Fort —— ——,
—_, 19—
The court reconvened at o’clock —. m., pursuant to the

following indorsement:
(NoTE.—Insert copy of indorsement.)

All the members of the court, and the personnel of the prosecu-
tion who were present at the close of the previous session in this
case were present (except)

(Nore.—Account for personnel as before, no mention being made of
those not present at the close of the previous session in the case. No
member should sit in revision proceedings who was not present at the
previous session in the case.)

(Norm.—As to presence of accused and of the personnel of the defense,

" see 83. If present, the fact will be stated.)

The trial judge advocate read to the court the foregoing in-
dorsement.

The court was closed and revokes its former findings and sen-
tence, and upon secret written ballot

(NotE.—Continue as before indicated with reference to the findings.
If the new findings include a finding of guilt the record continues:)

The court upon secret written ballot

(Nore.—Continue as before indicated with reference to the sentence,
announcement of findings and sentence, and adjournment or proceeding
to other business.)

(Note.—JIf new findings do not include a finding of guilt, the record
continues as before indicated for opening the court, announcing an ac-
quittal, adjournment, ete.)

The court was closed and revcokes its former sentence and upon
secret written ballot

(NoTe.—Continue as before indicated with reference to the sentence,
announcement of sentence, adjournment, etc.)

The court was closed and amended the record by (inserting
between lines and ——, page ——, the words “The mem-
bers of the court and the personnel of the prosecution were then
sworn”)., The court was opened and

(Note.—Continue as before indicated with reference to adjournment
or proceeding to other business.)
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The court was closed and respectfully adheres to its former

findings (or sentence) (or findings and sentence).

(Norm~—Continue as before indicated with reference to adjournment
or proceeding to other business.)

(Norn.—The record of revision proceedings is authenticated in accord-
ance with the principles already indicated.)

(NoreE.—The record of revision will be bound in with the original
record, before the exhibits.)
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FORM FOR RECORD OF TRIAL BY SPECIAL COURT-

MARTIAL
Proceedings in the trial of Private ———— Company — ———
Infantry, by the special court-martial appointed by the orders of which copies
are appended marked , , and .

(NoTE.—See 86 and note at head of App. 6. No index is required and no copy of
the record need be made.)

Fort —— ————,
_ , 19—,
The court met pursuant to the orders appointing it at ———— o’clock, —-,
all the personnel of the court being present (except as follows:)

(NoTE.—List absentees. Reasons for absence need not be shown.)

The accused and counsel introduced by him, viz, y
were present. (——— was sworn as reporter and ——— as. in-
terpreter.)
(NoTtE.—As t0o employment of reporter for a special court-martial, see 46a.)
The following members of the court were excused and withdrew for the
reasons stated oppomte their respective names.

Capt. ——— ———— (excused without challenge as bemg the accuser).
Lieut, ———— ——— (exc¢used upon challenge for cause).
Lieut, —— ——— (excused upon peremptory challenge).

There was no contest with respect to the excusing of any of the officers
named (except as follows:)

(NoTe.—Insert a summary of the entire proceedings had with respeet to each contest.)

The.accused having been given full opportunity to exercise hig rights as to
challenge, the members of the court and the personnel of the prosecution
were SwWorn.

(NoTe.—Record continues as proyided for a general court-martial up to arraignment.)

The accused was then arraigned upon the charges and specifications appended
and marked ———.

(Note.—The record then continues as provided for a geperal court-martial, except
that, if no reporter is employed, a summary only of the testimony and of any oral
statements made on behalf of the defense need be recorded, and the data as to service,
ete., need mot be copied. Any ruling on an interlocutory guestion, the occasion for
that ruling, and the final action on the question should show.)
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FORM FOR RECORD OF TRIAL BY SUMMARY COURT-
MARTIAL

The record is ordinarily placed on the original charge sheet as indicated
below.

Case No. ——
Sé’ggigﬁ:gigﬁs Pleas Findings Sentence or acquittel, and remarks

Sp.1:Ch. I __..__ N.G.or G. | N.G.or G. | (Nore.—If accused is found not guilty of all charges and
8p. 2: Ch. I N.G.or G. | N.G.or G. specifications, record “‘acquitted.” If convieted, insert
Ch. L N.G.or G. | N.G.or G. number of previous convictions considered and the sen-

Sp.: Ch.II_ N.G.or G. | N.G.or G. tence imposed. = If the accused was entitled to object and
Ch.IX._____ N.G.or G. | N. G.or G. did object to trial by summary court, the record should

or show that the trial was authorized by an officer compe-

All Sp.and Ch___| N.G.or G. | N.G.or G. tent to bring him to trial before a general court-martial.)

Place — — ——-— , Date ———, 10—.
Summary Court.

(Signature, rank, and organization)

(Norte.—Enter below the signature, “only officer present with the command,” if such is the case. Nc
entry need be made as to explanations that may have been made to the accused. Any special pleas, etc.,
and the action taken thereon should be shown in the space for remarks.) -
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FORMS OF SENTENCES

A sentence adjudged by a court-martial should follow one or another of the
following forms or any necessary modification or combination of such forms.
Forfeitures, fines, and detentions will be expressed in dollars or dollars and
cents.

1. To have

2. To have

3. To forfeit

4. To forfeit

dollarg of his pay detained.
dollars per month for
dollars of his pay.
dollars per month for months.

5. To perform hard labor for days (or months).

6. To be confined at hard labor for days (or months).

7. To be eonfined at hard labor, at such place as the reviewing authority
.may direct, for days (or months or years). _

8. To be confined at hard labor, at such place as the reviewing authority may
direct for months and to forfeit dollars per month for a like
period.

9. To be dishonorably discharged the service and to forfeit all pay and allow-
ances, due or to become due. :

10. To be dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard labor, at such place
as the reviewing authority may direct, for days (or months or years).

11. To be reduced to the grade of private.

12. To be admonished.

13. To be reprimanded.

14, To be restricted to the limits of his post (or other place) for
months. )

months detained.

15. To be suspended from duty for months.
16. To be suspended from command for months.
17. To be suspended from rank for months.

18. To be reduced in rank files.

19. To be reduced in rank to the foot of the list of officers of his grade (and
to remain there for - years).

20. To be reduced on the promotion list

21. To be suspended from promotion for
would otherwise be due.

22. To be dismissed the service (and to forfeit all pay and allowances due or
to become due).

23. To pay to the United States a fine of dollars and to be confined at
hard labor, at such place as the reviewing authority may direct, until said fine
is so paid, but for not more than months (or years).

24, To pay to the United States a fine of dollars, to be confined at
hard labor, at such place as the reviewing authority may direct, for
. 273
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years after his promotion
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months (or years), and to be further confined at hard labor until said fine isg
so paid, but for not more than months (or years), in addition to
months (or years) hereinbefore adjudged.

25. To be dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be coufined at hard labor, at such place as
the reviewing authority may direct, for the term of his natural life.

26. To be shot to death with musketry.

27. To be hanged by the neck until dead.
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FORMS FOR ACTION BY REVIEWING AUTHORITY

(NoTE.—Show headquarters, place, and date of action. Signature is followed by
rank, organization, and word “Commanding.” The forms are not mandatory and are not
intended to provide for every case.)

a. GENERAL COURTS-MARTIAL

1. In the foregoing case of
executed (or is disapproved).

2. In the foregoing case of the sentence is approved, but owing to the
length of time the accused has been in confinement days (or months)
of the confinement imposed are remitted. As thus modified the sentence will
be duly executed. is designated as the place of confinement.

3. In the foregoing case of the findings of Specifications 1 and 2,
Charge 11, are disapproved. The sentence is approved and will be duly exe-
cuted. '

4. In the foregoing case of only so much of the findings of guilty of
the specification of Charge I and of Charge I as involves a finding of guilty of
absence without leave from to , in violation of Article of War 61,
is approved. Only so much of the sentence as provides for — is approved
and will be duly executed.

5. In the foreging case of
thereof is suspended.

6. In the foregoing case of the sentence is approved and will be duly
executed, but the execution thereof, in so far as it relates to forfeiture of pay
(or to confinement), is suspended.

7. In the foregoing case of the sentence is disapproved and a rehear-
ing is orderad before another court to be hereafter designated.

8. In the foregoing case of the sentence is approved and will be duly
executed, but the execution of that portion thereof adjudging dishonorable
discharge is suspended until the soldier’s release from confinement. is
designated as the place of confinement.

9. In the foregoing case of the sentence is approved and will be duly
executed. is designated as the place of confinement.

10. In the foregoing case of the sentence is approved (or confirmed)
(but the period of confinement is reduced to ). The is desig-
nated as the place of confinement. Pursuant to Article of War 50% the order
directing the execution of the sentence is withheld.

11. In the foregoing case of , pursuant to Article of War 50%, the
finding of guilty of specification is disapproved. Only so much of the
sentence as provides for - is approved and will be duly executed.
is designated as the place of confinement.

the sentence is approved and will be duly

the sentence is approved, but the execution

(Nore.—Form for supplementary action.)
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b. SPECIAL COURTS-MARTIAL
(Nore.—Forms 1-7 above are applicable.)
c. SUMMARY COURTS-MARTIAL

1. Approved and ordered executed (or disapproved). .
2. Approved and suspended. ’ o
3. Approved and ordered executed, but forfeiture (or confinement) suspended.
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FORMS FOR ORDERS OF PROMULGATION—FORMS FOR
ORDERS VACATING SUSPENSIONS

a. FORMS FOR ORDERS OF PROMULGATION

(General Court-Martial Headquarters y
Orders No. 447 } , , 19—,
Before a general court-martial which convened at —————, pursuant to
paragraph ——, Special Orders , headquarters y , 19—, as

modified by paragraph , Special Orders No. , Headquarters ———————,
, 19—, was arraigned and tried:

Private John Doe, 1,682,364, Company F, Twenty-ninth Infantry.

Charge I: Violation of the 58th Article of War.

Specification: In that Private John Doe, Company F, Twenty-ninth Infantry,
did at Fort Jay, N. Y., on or about March' 27, 1925, desert the service of the
United States and did remain absent in desertion until on or about June 30,
1925. '

Charge II: Violation of the 84th Article of War.

Specification: In that Private John Doe, Company F, Twenty-ninth Infantry,
did at Fort Jay, N. Y., on or about March 27, 1925, through neglect, lose one
overcoat, olive drab, value $14.84, and one blanket, light weight, value $3.79,
issued for use in the military ser\(ice.

PLEAS

To the specification, Charge I: “Not guilty.”
To Charge I: “Not guilty.”
To the specification, Charge II: “Not guilty.”
To Charge II: “Not guilty.”
Oor
To all the specifications and charges: “Not guilty.”

(Nore.—If a plea to the general issue is not entered to a specification or charge owing,
for example, to the fact that the court sustained a special plea in bar, the facts will be
briefly stated under “Pleas.”” In such a case the specification or charge need not be
listed under “Findings.””) .

FINDINGS

Of the specification, Charge I: “Guilty.”
Of Charge I: “Guilty.” -
Of the specification, Charge II: “Guilty.”
Of Charge II: “Guilty.”
Or
Of all the specifications and charges: ‘“Guilty.”
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SENTENCE

To be dishonorably discharged the service; to forfeit all pay and allowances
due, or to become due; and to be confined at hard labor at such place as the
reviewing authority may dirvect for, two years. . (Four previous convictions
considered.) ]

The sentence was adjudged on , 19—. .

(The sentence is approved and will be duly executed, but the execution of
that portion thereof adjudging dishonorable discharge is suspended until the
soldier’s release from confinement. The United States Disciplinary Barracks,
Fort Leavenworth, Kans., is designated as the place of confinement.)

Oor N

(The sentence is approved, and, Article of War 5014 having been complied
with, will be duly executed. The United States Disciplinary Barracks, Fort
Leavenworth, Kans., is designated as the place of confinement.)

Or

(Pursuant to Article of War 5015, the finding of guilty of specification
is disapproved, and only so much of the sentence as provides for
is approved. As thus modified the sentence will be duly
executed. The United States Disciplinary Barracks, Fort Leavenworth, Kans.,
is designated as the place of confinement.)

(NoTm.—The order will be authenticated as may be prescribed in Army Regulations.)

Special Court-Martial Headquarters \
Orders No. 43 } X , 19—,

Before a special court-martial which convened at Fort Jay, N. Y., pursuant
to paragraph , Special Orders No. ——, these headquarters, , 19—,
as modified by paragraph , Special Orders No. ——, these headquarters,
, 19—, was arraigned and fried:

Private John Doe, 1,682,864, Company F, Twenty-ninth Infantry.

Charge: Violation of the 84th Article of War.

Specification: In that Private John Doe, Company F, Twenty-nintli Infantry,
d@id at Fort Jay, N. Y., on or about March 27, 1925, through neglect, lose one
overcoat, olive drab, value $14.84, and one blanket, light weight, value $3.29,
issued for use in the military service.

PLEAS
To the specification: “Not guilty.”
To the charge: “Not guilty.”
TFINDINGS
Of the specification: “Guilty.”
Of the charge: “Guilty.”
SENTENCE

To be confined at hard labor for t{hree months and to forfeit $14 of his pay
per month for a like period. (Two previous convictions considered.)
The sentence was adjudged on ————, 19—,
The sentence is approved and will be duly executed.

(Note.—The order will be authenticated as may be prescribed in Army Reguiations.)
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FORMS FOR ORDERS

General Court-Martial

279
b. FORMS FOR ORDERS VACATING SUSPENSIONS
Orders No. —— }

Headqguarters,

b}

y 19—,
tence in the case of
execution.

So much of the order published in General Court-Martial Orders No. —,
, 19—, these headquarters,

, 19—, as suspends execution of sen-
is vacated and said sentence will be carried into
or

So much of the order published in General Court-Martial Orders No.

, 10—, these headquarters, as suspends execution of sentence to dis-
honorable discharge in the case of

sentence will be carried into execution.

3
is vacated, and that part of said

(Note.—The order will be authenticated as may be prescribed in Army Regulations.)
Special Court-Martial

Orders No. }

Headquarters,
?
So much of the order published in Special Court-Martial Orders No. —,
, 19—, these headquarters,

, 19—,

, 19—, as suspends execution of sen-
tence to confilnement (or forfeiture of pay) in the case of
and that part of said sentence will be carried into execution.

is vacated,
(NoreE—The order will be authenticated as may be prescribed in Army Regulations.)

524654 °-—43——19
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[References are to paragraphs and pages; “A. W.” indicates Articles of War, and “App.” indicates Appendix]

Consult specific, rather than general, heads—e. g., for Trial judge advocate,

look under ‘“Trial judge advocate’’ and not under “Judge advocate.”

. Par.
Abandoned public property: Dealing in, failing to turn over, ete.; forms for specifications,
AL WL B0 e App. 4 (60, 61) _______
Abandonment:
Of post or command to enemy; specifications, A. W.75._____________ App.4(47,49,50) ... ___
Wife’s testimony against husband in cases of . ... 1204d
Abatement, pleas in. See Pleas..
Absence:
Accused leaving commmand of reviewing authority without effect______________________ 87a
Of appointing authority, rules stated in AR 600-20_.________ ba
Of defense personnel during trial, when permitted.__._._ 43 a
Of law member, president to rule on interlocutory questions 5lec
Of law member, procedure. e 38¢c
Of members of general or special courts._ - .. i 38¢
Of prosecution personnel during trial, when permitted. _ 4le
Of reviewing authority, who may act during, A. W.46_____________________________.__ 87a

Absence without leave:
See also Desertion. .
Abandoning guard; form for specification_ . _______ . _.___________._ App. 4 (22 ______
Approval only of, on conviction of desertion; efiect of statute of limitations.________

Computation of number of days. . ...
Definition, discussion, proof, A. W. 61 il

Enforced absence, as in hands of civil authorities, sickness, etc., effect
Failing to report; form for specification.
Finding of, on charge of desertion.__.
Forms for speeifications_______________________________________________
Morning report, entries in, as Proof of . e 130 a
Not continuing offense, date of commission. . . cmaaaoo 67
Officer dropped from rolls for, A. W. 118.
Place of duty, Whab is. . . L
Presumption of continuance, once having begun
Quitting duty; form for specification___ _______________________..________
Specific intent not necessary
Time lost to be made good, A. W. 107.
Trial for desertion after trial for, when not legal___ ... 68
Absence without leave to aveid hazardous duty or to shirk important service:
Deemed desertion, under A. W. 28_
Definition, discussion, proof__ .. . ________
Abuse of persons bringing in provisions: Forms for specification, A. W.88____App. 4 (78)________
Abusing animal: Form for specification__.__________ . ______________ App.4(12)_.._____
Accomplice:
See aiso Conspiracy; Joint offenses.
Admission of acts and statements against each other

... 114¢
... 120d

Account, books of, rules as to admissibility_ - - _______ .- 118 a
Accounts; proof of intricate or RUMerous. . e mmmmmm e —————— e 116 a
Accouterments. See Military property.
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Accused:
See also generally throughout this index the more specific titles.
Admissions. See Admissions.
Affidavit of, may not be filed as statement ________________ ... ,
Army serial number, not alleged in specification
Arrest. See Arrest.

As witness; comment on failure to testify forbidden_ ..l L ______ 77
As witness; general rules governing

As witness; right to comment on testimony 77
As witness; scope of cross-examination, latitude, privileges waived .. ____._.______.____ 121 6
Attendance and security of, at court-martial. ..o 55
Challenge by. See Challenge.

Character of. See Character evidence.

Charges. See Charges and specifications.

Civil authorities. See Civil authorities.

Confession. See Confessions.

Confilnement. See Confinement.

Confronted with witness in capital case, A. W. 25_.____ . _ L ... 119¢
Counsel, duties of. See Counsel for the accused; Defense counsel.

Counsel, right respecting; duty of court, A. W. 17_________ e 45 @, 56
Counsel, seated near, at trial_________________ e 54

Depositions, use of, for and against. See Depositions.

Disciplinary punishment. See Disciplinary punishment.

Explanation of rights, ordinarily after prosecution rests_..__._______..._______________ Sa
Explanations made by his counsel before trial to_____.-______

Identification distinguished from self-incrimination
Identification in fraudulent enlistment ease_ .. .o
Insanity. See Insanity of accused.

Irregularities as ground for new trial, A. W. 87 ____________ .. _______ ... 876
Officer not ordinarily to be tried by juniors in rank or on promotion list, A. W.16_.._ 4¢
Pleas. See Pleas.

Presence at open proceedings essential; exceptions .. ______.
Presence at revision proceedings not meeessary. - oo al.-o
Recall as witness at any time. . e ..
Record of trial by general court-martial, right to copy, A. W. 111
Refusal or failure to plead, A. W. 21 ...l e
Right to cross-examine witnesses, A. W. 70
Rights to be explained by eourt. ..
Self-incrimination. See Self-incrimination.

Service of charge sheet on, by trial judge advocate, A. W. 70 _______________.____._____ a1
Statement to court, rules respeeting. ... 76
Waiver of reading of charges and spemﬁcatlons ________________________________________ 62
Accuser:

See also Challenge.
Affidavitof, form____ i App. 3. .o.o..
Appointing authority of general court-martial as; discussed, procedure; A. W.8. ____ 5a
Appointing authority or summary court officer as, does not invalidate summary court

7.9 ) U 5¢
Appointment of special court-martial when commanding officer is, A. W. 9 5b
Charges. See Charges and specifications.
Definition; may be more than one____.._______ ... 60
Ineligible as member of general or special court-martial, A. W.8,9___. .. ..__________. 4a
Only officer present as summary court, A, W.10.._____________ . ... 56

Acquittal:

See also Findings.
Action by commanding officer on rotification of. . . ... 19
Announcement in open court, A. W. 29 Ba
Approvat of confirmation not required__.__ 87 b
Automatic result of indings of not guilty Sa
Disapproval cannot affeet validity of . - . 87 b
Finding of not guilty results if no other finding... . . 8d
Nolle prosequi is not equivalent to...- - 72
Of greater, by finding guilty of lesser included, offense_ . 18D
Reconsideration forbidden, A. W. 40, 5034 _ . e 89
Second trial after, forbidden, A. W. 40 . 68

Self-incrimination can not be pleaded after. ..o . iiaaa 122 ¢
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INDEX
Acting judge advocates: v Par.
Oaths for administration purposes administered by, A. W. 114 - . 96
Power of notary public, A, W. 134 oo 96

Action by reviewing authority. Se¢ Reviewing authority.
Additional charges. See Charges and specifications.
Adjutant General, The:

Certificates as to War Department records, ete e e e 117 ¢a
Court-martial orders, copies furnished, to contain all matter.. ... __________.______.__ 87.d
Proof of nondischarge from former enlistment furnished by_._.________ . 152¢
Records and fingerprints in fraudulent enlistment case, certification of.. _ 129
Reports to, sentence involving change in officer’s status. ........__._ - 93
Seal of office, judicial notice of; effect of use 125

Adjutant of & command:
Oath for administrative purposes administered by, A. W, 114________ . ____________. 96

Powers of notary public, A. W. 114 - 96
Admissions:

See also Confessions.

Admissible without showing voluntary character; quallﬁcatlon _______________________ 114 b

By accused in statement to court, effeet ... _____.__ - 7%

By one accused not binding on others jointly tried or fellow consplrators ___________ 76,114 ¢

Defined; confession distinguished; examples.

May be made during investigation of charge. .. __ 114 b
Admonition: .

Any court may sentence to, but should not fix termsof ... ____._______ 103 ¢

Included in action of reviewing authority. ... .. 87b

May be adjudged inany case, A. W. 104 . _ e 103 e, 104 ¢

Not necessarily disciplinary, may be corrective
Advising desertion: Discussion, proof; form for specification, A. W. 59

Affidavit:
See also Oath.
Generally inadmissible in evidence; exceptions
Of accused not filed as his statement
To charges oo maamann
Affirmation:
See also Oath.
Closing sentence of adjuration in oath omitted in, A. W. 119,
Included in term oath, when authorized ... 149 §
Affrays. See Frays.
Agreement, fraudulent. See Conspiracy.
Aiding desertion; discussion, proof, A, W.59_____._ .. __
Aiding the enemy, ete.: forms for specifications
Alias:
Identity in fraudulent enlistment case, how proved . ... ... . 129
Use of in drawing specification____...______________
Allowances not forfeited unless mentioned..__
Alternative form of charging offense improper
Ammunition:
Casting away, as misbehavior before the enemy, A. W. 75,
Wasting or unlawfully disposing of, A, W. 84.
Amnesty. See Pardon.
Appeal from disciplinary punishment, right of, A. W. 104 .. . 108
Appointing authority:
See also Reviewing authority.
Appointment of trial judge advocate, defense counsel, assistants; power cannot be

delegated, A. W. 1l e e 6
As aceuser or prosecutor; diseussed, procedure_____ ... 5a,b,¢
Authority to appoint based not on rank but on command; devolution of command.. . 5@
Changes in personnel of courts may be made by - 37
Charges, action on, in general, A, W.70__________ . 30
Control of general court-martisl, limitation upon 5a
Delegation of authority to appoint courts-martial illegal _____.. . _________ 5 abc
Designates time and place of first meeting of court ... .. . 53
For general court-martial may order trial of noncommissioned officer by summary

court-martial, A. W. 14 .o 16

For general courts-martial, who may be, A. W. 8. oot ba
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Appointing authority—Continued. Par.
For special courts-martial, who may be, A. W. 9 e 5b
For summary courts-martial, who may be, A, W. 10 .. be
Membership of courts-martial, rules for qualifications in appointing, A. W.4.__.____. 4d

Appointing orders:

Forms for, of three kinds of ecourts-martial . ... _______ App. 2. _.______
Presence of members designated in, to be announced to aceused. ... .. .___________ 56

Apprehension of deserter. See Desertion.

Apprehension of offenders for civil authorities; charges pending, A. W. 74___.__._..___...__ n

Appropriating captured property, forms for specification, A. W.79_________. App. 4 (59)____._._

Approval of sentence. See Sentence.
Approving authority. See Confirming authority; Reviewing authority.
Argument to court; by whom, form, comments in__...__ .. k1
Arms:
Casting away, form for specification, A, W. 75 ____ . ...
Wasting or unlawfully disposing of; form for specification, A. W, 84
Army and Navy General Hospital, patients subject to military law, A. W. 2, note_App. 1.._____.
Army corps commander may appoint general courts-martial, A. W.8___ . _____________..__ ba
Army field clerks. See Field clerks (Army and Quartermaster Corps).
Army Nurse Corps, member of:

Arrest or confinement, how effeeted s 20
Excepted from jurisdiction of special or summary court-martial, A, W. 14__________._. 14,16
Not competent to serve on courts-martial ... ... 4a
Power to stop frays, disorders; penalty, A. W.68_________. 138

Punishments applicable to officers in general applicable to. ... ... _.__.___.. 103 ¢
Subject to military law, A. W, 2. :
Army Regulations:

Arrest$ or confinement, AR 600-355, 600~375_ - .. 18, 20, 21
Attachment of witness, AR 35-4120
Chaplains, AR 60-5__ . mm e
Command, devolution of, AR 600-20___.______ . 5a
Court-martial forfeitures, enlisted men, AR 35-2460, and Army Regulations relating

to Finance Department________ . __________..____ ... 94,103 ¢ .
Court-martial orders, AR 310-50_____ . 87d
Courts of inquiry, AR 600-300, 605200 . e 2
Expenses of courts-martial, etc., AR 354120 .. e 100
Insanity, AR 600-500_ . ... 35¢
Interpreter of court-martial, compensation, AR 35-4120_ 47b
Judicial notiee of 125
Officers at exempted stations, AR 170-10 4q

Prisoners, AR 600-875. L 94
Relative rank, AR 600-15

Reporter of court-martial, compensation, AR 354120
Special courts-martial; service record, AR 345-125; reports of changes, ete., AR 345-800. 87 ¢

Army serial number not alleged in specification__________._.__________________ App.4(@) e
Arraignment:
Advice as to statute of limitations at time of 67
Defined, procedure, additional charges. .. ... ricemmaa 62
Standing during; accused, prosecution, defense.__ . ii_al. 62
Arrest:
See also Confinement.
Action of reviewing authority may include order for release. ... ... ... 876
Attempted, by civil authorities, on military post, procedure. . App. 1 (A. W.74,note) _____.__
Breach of; definition, discussion, proof, A. W.69__________________ . .. _____ 139 a
Breach of; form for specification
Breach of; violation of restraint of liberty distinguished .- _______________ . ________ 139 a
Deferring until arraignment permissible, A. W.69______ 19
Deserters—

Apprehension, what deemed, when again in service

By civil officials, A. W. 106 ____________._____________

By civilians not civil offieials.. .. e
Paramount right of United States to custodv of ... .
Unauthorized, not ground for release
Disobedience of order into; discussion, proof, form for specification, A. W. 68
) App. 4 (87)emoo .

Distinguished from confinement._._...__.._. P 139a
Duration of; penalty for unnecessary delay, A. W.70___ . _ o .. 26
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INDEX
Arrest—Continued. Par.
Enlisted men, how effected in ease of . - oo ieoo. 20
Nurses, how effected in case of .. _________________ 20
Officers, how effected in case of - 20
Person in, may prefer charges___ 25
Personal knowledge of, or inquiry into, offense a prerequisite to_______.________________ 19
Persons who may be placed in; general rules, A. W.69_____________________ ... 19
Reference to AR 600355, 600-375
Release or restraint as result of trial. L .. 19
Scope of paragraphs in manual .- 18
Status of person in; limits, A. W. 69_____ ... __ 21
Suspension of superior authority’s order of, as to accused 19
Warrant officers, how effected incaseof ...____________________________________________ 20
Arson:
Certain offenses not, but punishable under Federal penal code___._ ... ____________ 152 ¢

Definition, discussion, proof, A. W. 93 ..

Form for specification_____._______________________

Formu for specification of offense not amounting to

Statute of limitation, three years, A. W. 39.
Articles of War:

Certain articles to be read to enlisted men, A, W. 110.

Effective date of present articles; repeals__.___ .. _____________ App.1.______
Failure to read to recruit as extenuation. .. ... 126 @
- Forms for specifications alleging offenses against_ . ... App.4________
Navy, not applicable to; exception, A. W. 2.
Persons subject to. A. W. & e 8
Assault:
See also the specific kinds of assault indexed immediately below this title. -
As offense under A. W. 96, form for specification________________ . _______.__ 162¢
App.4(125)________
Definition; distinguished from battery_ _ ______ ... 1491
Assguit and battery:
As offense under A. W, 96; form for specification__________ . ________________.... 152 ¢
App. 4 (126)______.
Assault included in battery. - . oo 149 3.
Assault with intent to commit any felony:
Definition, disecussion, proof; form for specification, A. W. 93 _ . __._.________________. 1491
* App. 4 (99) oo

Statute of limitations, three years, A. W. 39.
Assault with intent to commit manslaughter: Definition, discussion, proof; form for

SPeCIACAbION . e 1491
ApD. 4 (99) .- .-

Assault with intent to commit murder:
Definition, discussion, proof; form for specification___._ .. .________ 1491
App. 4 (99) ...

‘Wounding one person, mistaking him for another
Assault with intent to commit rape: Definition, discussion, proof; form for specification_. 1491

App. 4 (99) ..
Assault with intent to commit sodomy: Definition, diseussion, proof; form for specification. 1492
App. 4(99)...___
Assault with intent to do bodily harm:
Definition, diseussion, proof; form for specification, A. W.93__________________________ 1497
. App. 4 (99)________
Statute of limitations, three years, A. W, 39.
Assault with intent to do bodily harm with dangerous weapon:
Definition, discussion, proof; form for specification, A. W.03_________ ... 149 m
App. 4 (100)________
Statute of limitations, three years, A. W. 39.
Assault with intent to rob: Definition, discussion, proof; form for specification___._ . ____ 1491
’ App.4(99) ...

Assaulting superior officer: Definition, discussion, proof; forms for specifications, A. W. 64. 134 @

App.4(25-27) _______
Assaulting warrant officer, or noncommissioned officer: Definition, discussion, proof; forms ’
" for specifications, A. W. 65 e oanas 135 ¢

Asgistant adjutant, administration of oaths, ete., A. W. 114 oo oo 96
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Assistant defense counsel:

See also Defense counsel. Par.:
Appointment of one or more for each general or special court-martial, A. W. 11________ 6
As associate counsel with counsel of accused’s selection, A, W. 17 45 a
Excuse from attendance by court__. 43a
Included in term “defense counsel’ 4b

Powers and duties, in general, A. W. 116___ - H4a
Assistant trial judge advocate: .
See also Trial judge advocate.
Appointment of one or more for each general or special court-martial, A. W. 11________ 6
Excuse from attendance by court_____ ..
Included in term ‘“‘trial judge advocate”
Oath; form, when and by whom administered, A. W. 19.________ . ___ . _____________
Oaths for administrative purposes administered by, A. W. 114
Powers and duties in general, A, W, 116___ 1 iiiaico

Powers of notary public, A. W.114. . ______
Trial of such cases as may be directed.

Assisting desertion; discussion, proof, form for specification, A. W. 89 _.._._.____..____..__ 131

Associate counsel. See Defense counsel.
Attachment. See Witnesses.

Attempt:
See also the specific offense attempted.
As lesser included offense. .. e aceamm e cccac e 152 ¢
Definition, discussion, proof, A. W. 96 - oo cmeea C152¢
Mere preparation to do eriminal act is NOb . - - ocee oL 152 ¢
Soliciting another to commit a erime is DOt < e omm e ieaes 152 ¢
Attorney and client. See Privileged communications.
Aviation cadets, punishments applicable to._________ ——— .- 103 ¢, 104 a
Bad character.. See Character evidence.
Band leader, power to quell frays, etc.; penalty for disobeying, ete., A. W.68_____________ 138
Battalion:

Detached; authority of commanding officer to appoint special courts-martial, A. W. 9,
‘Word includes squadron, A. W. 1,

Battery: -
Assault and. See Assault and battery.
Definition, distinguished from assault. e _ 1492

Battery (of troops) included in word ‘‘company,” A. W. 1 (¢).

Beginning mutiny or sedition, A. W. 66.

Behaving in insubordinate or disrespectful manner to warrant or noncommissioned officer:
Discussion, proof, form for specification, A. W. 65 . e

Best evidence:
Book containing firsf regular and collected record of transactions
Original document of entry produced or accounted for________.________________
Service record not an original paper_ . amaeae
Writing as, of its own contents; exceptions . . ..o
Biss, hostility, ete.:
Challenge, ground fOr_ .. ottt e
Defense counsel may be excused because of ...
Of witness does not disqualify . . e
Trial judge advocate may be excused because of-
Bigamy, wife may testify against husband accused of.
Board of review:
Branch offices, J. A. G 0., may have one or more, A. W. 5015,
Established, powers and dutles, A. W. 501%.
Holding by, approved by J. A. G., of insufficiency prevents reconsideration, A. W.

B0Y8 (DO - o o —— e ————————— App. 1 _______
Holding of insufficiency makes submission to President unnecessary; procedure, A. W.

5038 (TM0b8) .o o e o o e e e e App. 1.
Sentence acted upon by, must be one executed, A, W. 50}6 (note) <o App. 1.

Board, military. See Military board.
Board to investigate injuries to property, A. W. 105.
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INDEX
Bodily herm: Par.
Assault with intent to do; discussion, proof, form for specification, A. W. 93
App. 4 (99)________
Mayhem. See Mayhem. .
Wife may testify against husband accused of inflieting. . - oo 120 ¢
Books. See¢ Documentary evidence.
Branding prohibited as punishment, A. W. 41 i aeeen 102
Breach of arrest. See Arrest.
Breach of restriction, form for specification__.___________________________.___ App. 4 (129)._____._
Breaking and entering as elements of burglary; discussed, examples.. . oocooe o ______ 149 d
Breaking parole, form for specification_.____.__________ App. 4 (159) oo
Bribe:
Laying duty upon sale of victuals, etc., A. W. 87.
‘Wrongful taking of money, etc., on muster, A. W. 56.
Brief: Form for, with return to State court on habeas corpus (Form D). oo 156
Brigade:
Commander may appoint special courts-martial, exception, A. W.9__________________ 5b
Separate; commander may appoint general courts-martial; exception, A. W. 8. ___.___ ba
Bulky documentary evidence need not be forwarded with charges________________________ 32
Burden of proof:
Insanity of accused. - . comoomo . .. 18a
Maintaining challenge, is on challenger. . o 581
On prosecution; never shifts; proof beyond reasonable doubt___ ... 4l1¢, 8 a
On special plea, rests omaceused._ _______________________.._____ . b4a
Statute of limitations; accused need not prove no periods excepted. . - 67
Burglary: _
Definition, discussion, proof; form for specification, A. W, 93 o oo ___.. 149 d

Distinguished from housebreaking
Specific intent NeCesSaTY _ _ . .. e
Statute of limitations, three years, A. W. 39,

Burning buildings, vessels, stores, ete.:
See also Arson.
As offense under A. W. 96; form for specification._____ . 152¢

Distinguished from arson. - e 152 ¢

Cadets. See United States Military Academy.
Call as subjceting to Articles of War, A. W. 2 (a).
Camp retainers, etc., subject to military law, A. W. 2 (d).
Capital offenses:
See also Death sentence.
Defined, under -A. W, 12, 25, 45, respectively__ el
Depositions; cross-interrogatories in.....__
Depositions, use of, in trials for, A. W. 25_
Enumerated; in time of war, at all times___
Former testimony, when admissible in frial for

Maximum punishment fixed by President as affecting classificationas._________._____ 14
Records of courts of inquiry may be adduced by defense in trial for, A. W. 27,
Stipulation in cases of, closely serutinized .. __.________________________________.____ 126 b

Captured public property:
Dealing in, failing to turn over, ete., A. W. 80.
Forms for specifications concerning . __________. ... __. App. 4 (58-61) ...
Neglect to report, form for specification, A. W. 80_ ..o _____ App. 4 (61)__._____
Neglect to secure or wrongful appropriation, A. W. 79.
Carnal knowledge of female under age of consent, not rape but punishable under A. W.96__ 148 b
Carrying concealed weapon, form for specification _ ____________ ... ... .... App. 4 (130)______._
Certificate as to omissions or erroneous statements in record... ... .. _____ 87b
Certificate of discharge to be given enlisted men, A. W. 108. )
Certificate of eligibility to promotion: Soldier holding, not subject to summary court-
martial, A, W, 14 e 16
Challenge: .
By accused, ProcedUre ... e
By trial judge advocate decided before that by accused, A. W. 18_
Challenged member takes no part in deciding. .. __._ . .. ...
Court of inquiry; for cause only, A. W. 99.
Court reduced below quorum, procedure. ... oo 58f
Decision announced. by president; procedure thereupon

287

Page
180
250
125

92
254

168
256

196

o

21

63
46
31, 62
51
52

168
249

169
135

188
257
191

123

123

10

121

10

136
245-246
246

165
254

11
46
47

47
47



288” . INDEX

Challenge—Continued. Par.
Effect of wrongful failure to sustain. ..o 58f
‘Excusing member without closing court, when permitted. .. ________._._ _57b,58f

For cause; Procequre. .- e - 58a
" Grounds enumerated _ 5Be
Joint trial; all accused entitled to but one peremptory_ . __________ 58 d
Law member not subject to, except for cause, A, W. 18 .. ... 58a
Member as accuser or witness for prosecution, A. W.8, 9. '
Member becoming witness, effeet ... _____.__.. - 59
Member may suggest before trial that he should not sit. ... 3Ba
New member. . . e 57a,58¢
Oath to test competency; form. . oo 95
Opportunity to challenge in each case tried.__.__. 49 b
Peremptory, all accused in joint trial have but one.. 58d

Peremptory, each side entitled to one, A, W.18____
Peremptory, no reason need bestated.._ .o _______.______.. .
Procedure in passing on ChAIleEE oo oo oo e
Reconsideration of adverse determination on
Ruling upon interlocutory questions doesnot include_ _____.__________________________ 5la
Summary court officer not subject to, as aecuser or prosecutor .. _________ ... 5¢,58b
Trial judge advocate and members to disclose grounds for
Voting, method of, on, A. W. 31
‘When made, reconsideration, new member
‘Who subject to; who may challenge .
Withdrawal of, by challenger_ - e

Challenge to duel, knowledge of, or aiding, A. W. 91,

Chaplains, detail of, reference to0 AR 60-5_ o iemmamo 4q

Character evidence:

Charges and specifications:
Of a particular offense, see the specific title.
Accompanied by necessary papers; COPIes ..o 34

Accumulation improper; exception 26
Action by officer éxercising court-martial jurisdiction 34
Action on defective specification 3
Additional, arraignment on. __ . ..o ioioao 62
Additional; definition, character, separate trial not required 2%
Against personnel directly under War Department, transmittal of . _._____.._______.__ 30d

Arraignment, order pursued in._ .o
A. W, 104; action under, in commanding officer’s discretion.
A. W. 104; demand for trial may be attached to____
A. W. 104; demand for trial noted opposite proper specification.__
Certificate of serviee of, form ____ oo
Charge sheet form e ccicaamae
Charge sheet data offered after convietion, before sentence____._.____.
Conviction not necessarily disapproved because specification defective. .
Copy served on accused, A. W. 70_ . _ . ___.__.______

Definition . e e
Drafting, general rules applicable to.
Errors in; action by court upon
Errors in; freedom from, correction, redrafts.
Evidence indicating to court wrong offense charged, procedure
Evidence of previous convictions should accompany . .. o ooiai... 34
Finding of lesser included offense. . . e
Findings, permissible, in general.___
Forms for, applicable to what forees. ... . ___
Forms for specifications_ . ..
Forms in Manual not mandatory ... ..o.....o_._____ i
Forwarding with letter of transmittal when required.__
Forwarding with summary of evidence, when required
In minor cases, preferable to initiate, instead of preferring.____ .
Tndorsement for trial; FOrM, NECOSSIEY o - oo S

Initiation by anyome - oo e
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INDEX
Charges and specifications—Continued.
Investigation— Par.
By commanding officer, procedure in detail______ 30-34
By investigating officer; procedure in detail, A, W. 70 ... 30 ¢, 33, 35
By staft judge advocate; procedure in detail, A. W.70______.___________. ______. 30¢,350

Delay, unnecessary, an offense; form for specification, A. W. 70..App. 4 (26,39) . __.._.
Informing accused at outset of ________._____________
Insanity, procedure where suspected
Officer ordinarily will not investigate charges signed by himself
Prompt, dignified and military; should concern only matters essential to trial...__ 3¢
Report; form and contents in general
Signature of witnesses to summaries of testimony . .. oo __
Joining serious and minor offenses not proper. i
Joint; motion to sever, effect of granting_ . ._______
Joint; when may be preferred, considerations applicable, example__._
Multiplication of, based on one act, not ordinarily proper_........-
Name and description of accused in___________
Numbering o memmen
One offense only should be alleged in specification__ -
Oral statements, how c¢harged_________ . ___.__.____
Order to prefer not legal; exeeptions_____.___
Person under, may likewise prefer__ ..o
Preferred by any person subject to military law_ . ___________ ...
Preparation, general rules and suggestions for____
Prompt action thereon; procedure on delay, A. W, 70_
Recommendation as to disposition on forwarding to be included
Service of charges on accused, A. W. 70
Bignature to, A. W. 70 e

Staff judge advocate to pass upon general court-martial, A. W. 70.
Statement by accused not ordinarily sufficient basis for. .o imas
Statement in simple and concise language of facts______
Submission of and action upon, in general_ ...
Swearing to; whenrequired.___________._________.
Trial by lowest court baving jurisdiction as poliey _ .o oo
Waiving of reading by aceused. .. -
Written dogument set forth if basis of charge_____ -
" Checks, making with insufficient funds, under A. W, 95; form for speclﬁcatlon
App.4 (114)_____...
Child as witness, basis of competency of _ e cmemm e 120 b
Circumstantial evidence: ’
See also Evidence.
Defined and explained.____..___

Reasonable doubt of sufficiency of. Ba
Citizen’s right to arrest deserter. . 23
Civil authorities:

Absence of soldier as affected by detention by________ 132

Arrest of deserters by, A. W. 106, e 22

Arrest on military posts attempted by, procedure____________ App.1(A. W.74, note)____.___

Civil courts. See Civil courts.

Delivery of offenders to, refusal of; form for specification____._.._._____.__ App.4 (43)_______.

Delivery of offenders to, when charges pending._ . .o 11

Delivery of offenders to, when required, A. W. 74,

Habeas corpus. See Habeas corpus.

Jurisdiction of over persons subject to military law diseussed. ..o oaoooooaa. 11
Civil counsel:

Not provided at Government expense. - ____....—.____________c.- e e 45a

Right of accused to bave, A W LT e 45 ¢

Civil courts:
Conviction by, effect on court-martial sentence, A. W. 74.
Federal; grounds for review of court-martial proceedings stated____ . ..~ 7
Federal; removal to, of suit against member of military service, A. W. 117,
Former testimony in, when admissible in courts-martial
Former trial in, when bar to court-martial_ . __ . o
Habeas corpus. See Habeas corpus.

Civil offenses. See Civil authorities; Civil courts.

Civil suits, removal of, instituted against members of mlhtary forces, A. W. 117,

Civilian clothes, unauthorized wearing of; form for specification_.....-..-- App. 4 (123)______.-
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Civilians: . Par.
Army employees not subject to stoppage under A. W. 105..__App. 1 (A. W. 105, note) __
Army employees, when subject to military law_.._____._.____ App.1 (A, W.2,note)._______
Arrest of deserters by, when authorized, A. W. 106 ... ________________. 22,23
As witnesses. See Witnesses.

- Initiation of court-martial charges by_ .. ________ ... 25
Preference to honorably discharged soldier, ete., in appointment as reporter___________ 46 ¢

Claims. See False claims against United States. :

Class B proceedings, courts of i 1nqu1ry . 2

Clemency:

Recommendation by members, to be forwarded with record. __._______________ 81
Recommendations should be specific as to amount, character, and reasons therefor 81
Submission by defense; in writing, rules of evidence not applicable___________-________ 81

Clerks to assist prosecution and defense____________________________________________ _____ . 48

Closed sessions. See Courts-martial. -

Clothing; disposing of, losing, ete.; forms for specification, A, W. 84 ___.__ App. 4 (68,69)__._.._.

" Coast and Geodetic Survey personnel, when subject to military law_App. 1 (A. W. 2, note)_._.____
Code of District of Columbia:
As basis for penitentiary sentence and duration of same, A. W. 42, 45.
Code, penal. See Penal Code of United States.

Command:
Abandoning, delivering up; form: for specification, A. W.75______________ App. 4 (47 .. ____.
Compelling surrender; form for specification, A. W. 76___________________ App. 4 (54)_______.

Detached; commanding officer may appoint special or summary courts-martial, A. W.

Devolution,; reference to AR 600-20__ .
Endangering safety of; form for specification, A. W. 75 _________________App.4(48)__._____
Rank and precedence among regulars, militia, and volunteers, A. W. 119.
Suspension {rom, included in suspension from rank, effect
When different corps or commands join, A, W. 120.
Commander of a guard:
See also Prisoners.
Refusal to receive or keep prisoners; form for specification, A, W. 71___... App. 4 (40) . ceao.
Report of prisoners received by; penalty for failure, A. W, 72,
Commanding general, complaint of wrongs may be made to, A. W. 121.
Commanding general of Army in field:
Commanding general of distant command, approval, etc., of certain seantences, ete.,
AL W, 5015,
Confirmation of sentences by, A. W. 48,
Mitigation or remission of sentences by, A. W. 50.
Commanding officer:
See also Appointing authority; Confirming authoerity; Reviewing authority.
Abusing, intimidating, ete., person bringing provisions, ete., on post, form for specifica-
tion, A. W. 88 i App. 4 (78) o oceee

Arrest of officer without preferring charges, reference to AR 600-355.
As accuser or prosecutor, A. W.8-10_________________________ 5

As appointing authority of courts-martial, A. W. 8-10. 5
As summary court of his command, A, W, 10 5¢
Charges forwarded to; procedure in general, A. W.70_________.. . ___________________ 30-35
Company or d etachment, arrest of enlisted men under authority of__.__ . _.________ 20
Complaint of wrongs done by, to commanding general, A. W, 121.

Court of inquiry may be ordered by, A. W. 97.

Delegation of power to appoint courts-martial forbidden_ . __ Ba,b,c
Delivery of offenders to civil authorities; duty, penalty, A. W. 74,

Depositions, duty on receipt of _________ . 98d, ¢
Direction to summary court fo-investigate death on post, A. W. 113.

Direction to summary court to secure debts of deceased person, A. W. 112,

Disciplinary power under A. W. 104 an agency of military jurisdiction._______________ 2
Disciplinary power under A. W, 104 defined and discussed generally__.______________ 105-109
Injuries to property, duty in connection with, A. W. 105.

Interest in sale of provisions, ete., on post; form for specification, A. W, 87_App. 4 (73) ._.__.._
Notification of result of tiial, action to release or restrain accused._. 19

Refusal to see reparation made; form for specification, A, W. 89__
Subordinates compelling surrender; form for specification, A, W. 76_.
Summary court records filed in office of ... oo 87¢
Surrender of command; form for specification, A. W. 75_________________. App. 4 (@7 ...
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INDEX
Commanding officer—Continued, Par,
Suspension of order of superior respecting accused by, pending trial or final action_.___ 19
Taxing wrongfully provisions, etc., brought on post, form for specification, A. W.

ApD. 4 (73) o
Commission, military. See Military ecommission.

Commissioned officer. Seg Officer.

Committing depredation or riot; definition, discussion, proof, forms for specifications,

AL W 8 e mm—m A oo 147 ¢
: App. 4 (78, 79)________
Oommitting nuisance, form for speeification. ... oo __ App. 4 (181) ...
Committing waste or spoil: Definition, discussion, proof, form for specification, A. W. 89.. 147 a
App. 4 (79)____.
Commutation of sentence by President alone unless power delegated under A. W, 50._____ 876
Commuted death sentence may be executed in penitentiary, A. W. 42,
Company:
Detached; appointment of summary court, A, W. 10 e imememoes be
Disciplinary punishment of commanding officer, A. W. 104___._______________ _ 105-109
Funds, liability of officer after discharge for embezzlement, A. W. 94.
Funds of, not military property under, A. W. 94 @ e 1504
Word includes troop or battery, A. W.1 (¢).
Compelling surrender; form for specification, A, W, 76___.___________________ ADPD. 4 (54) cccaaea
Complaint of wrongs to commanding general, A. W. 121,
Concealing, ete., public records, form for specification. . oo 4 App. 4 (3182) e

Concurrent jurisdiction:

Of civil and military courts 11
Of other military tribunals with courts-martiai, A. W. 15, 80-82_ 11
Condonation, constructive, of desertion by restoration to duty____ . . ______________ 69 b
Conduct of & nature to bring discredit upon the military service:
Definition, discussion, proof; forms for specifications, A. W, 96_ ... 1526
App. 4 (121-167) .______.
Retired persons subject to trial for_ i 152 b
Conduct prejudicial to good order and discipline; definition, disenssion, proof, forms for
specifications, A. W. 96 . 152 e
App. 4 (121-167) __.__._.
Conduct unbecoming an officer and gentleman:
Definition, discussion, proof, forms for specifications, A. W, 95 . _____________._ 151
App. 4 (114-120) _______.
Offenses under A. W, 95 and 96 different; conviction under both legal. .. _______..____
App. 1 (A. W. 95, note)___.._..

Oonfessions:
See also Admissions.
By accused in statement to court, effeet. .. oo
By one accused not binding on others jointly tried or fellow conspirators.____....._.
Corroboration; necessity of, examples. - oo
Defined; general rules applicable to_ ______ .
Facts discovered from, admissible in evidence
Must be voluntary; rules for determining voluntary character. .. ___.__..__ e
Silence not a confession . _ ..ol .
Confidential relations. See Privileged communications.

Confinement: .
See also Arrest; Sentence.
Action of reviewing authority may include order for release._ ___«aouooooocamaoco . 87b
Any person subject to military law may be placed in; exception, A. W. 69. - 19
Change of place of confinement, when authorized. 94
Deferring until arraignment permissible. . . - o a oo cciecaes 19
Disciplinary barracks as place of. See United States Disciplinary Barracks.
Disciplinary power does not extend to, under guard, A, W. 104 _______. .o __.._ 106
Disobedience of orders into; discussion, proof, form for spccification, A. W. 68 .._____. 138 a
App. 4 87 eeee .
Distinguished from arrest___ e 139 ¢
Enlisted men, how effected in case of  ________ ... 20
Escape from; definition, discussion, proof, form for specification, A. W.69____...._____ 139 b
App. 4 (38)ooo.
Hard labor— . )
Effect of omission from sentence, A. W. 87_ s 103 ¢
Sentence of officer to, must include dismissal . _____ . _______._______ 103 ¢
Sentence with or without diseussed . __ . 103 ¢

‘Without dishonorable discharge; imitation. ___ . 104 %
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Confinement—Continued. Par.
Maximum, for various offenses, preseribed__._._ - 104
Maximum, which may be imposed by special or summary court, A. W.13,14__________ - 103 b
Nurses, how effected.in ease of . .. 20
Officer in prison or pentitentiary, when dropped from rolls, A. W, 118,

Officers, how effected in ease of . . __ .. ... 20

Penitentiary as place of. See Penitentiary.
Person in, may prefer.charges. . ...
Personal knowledge of, or inquiry into, offense a prerequisite to__
Place of, not be designated by court-martial ________________________________________.
Place of, prescribed for various offenses, A. W, 42__
Reference to AR 600-355, 600-375_____________.
Release or restraint as result of trial.._...__.__
Reports, procedure, ete., on ordefing officer into_ _
Right to suspend, in case of accused, order of superior authority
Scope of paragraphs in manual ..
Segregation of prisoners, policy respecting.
Solitary, not imposed by court-martial . ____________
Warrant officers, how effected in case of ... __ ...

Confirmation of sentence, See Confirming authority.

Confirming authority:

Acquittal does not require action of L. ... _____ 876
Advice of J. A, G. to, on sentence or findings _____________ App. 1 (A. W. 5014, note) __._____
Cases where confirmation isrequired, A. W.48___ . . ______________________.__.. 88

Commanding general, A, E. F. in Siberia, held not to be____App. 1 (A. W. 48, note)________
Final action of, as necessary to constitute a trial, A. W. 40.
Powers incident to power to confirm, A. W, 49____________ ... 88
President as; commanding general empowered by President as, A. W.48______________ 88
Principles and provisions by which to be guided.....__.____ ... __________._____ 88
Congress:
Constitutional power over land forces as source of court-martial jurisdiction_._._______ 7
Disrespect toward Member; form for specification, A. W.62_____________ App. 4(23)________
Powers granted to, as source of military jurisdietion. ... . .. ___ 1
Conjunctive, use of in a single specification ImMpProper. ..o 295
Consent. See Stipulations; Waiver.
Conspiracy:
See also Accomplice; Joint offenses.
Admission of acts and statements of co-conspirators, in general._ ..o oo o . _ 14 ¢
Competency of testimony of persons jointly charged..
Escape, form for specification. ... ... oo

False claims against United States; form for specification, A. W. 94________ __._ ... ... 150 ¢

. App. 4 (103)________

Properly chargeable as joint offemse_ . eicaas 27
Constitution of the United States:

A source of military jurisdiction; specific provisions mentioned_____ . .________________ 1

Court-martial jursidietion has its source in___________ .. 7

Judicial notice
Constructive breaking defined, examples
Constructive condonation of desertion by restoration to duty
Constructive pardon, evidence to support plea of __ _._ .. 69¢e
Contempts:

A. W. 32 relates to direct only; indirect otherwxse punishable_

Provisions concerning, in genera\ A.W.32_______________

Sentences for, require approval. ...
Contemptuous_words against Presuleut, Congress, ete.; form for specification, A. W.

B App. 4 (2B) oo .
Continuance:
Additional time after arraignment, A. W. 70 ... 52 b, 62
Courts-martial may grant, for reasonable cause; grounds, procedure, A, W.20____..___ 52
Of a condition, presumptionas to... ... ____________________________________________ 112 a
Continuing offenses, absence without leave, desertion and fraudulent enlistment are not. 67
Convening authority. See Appointing authority; Reviewing authority.
Conviction:

See also Findings.
By civil court as interrupting court-martial sentence, A. W. 74.

Evidence to be considered after, before sentence. ... _. . ... o iceec——————— 70

Lesser included offenses. See Lesser included offenses.
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Conviction—Continued.

Previous. See Previous convictions. © Par.
Self-incrimination after, privilege ceases__.__.__.__ 122 b
Voting. See Voting.

‘Witness not disqualified by, but it mey be shown___________ o e 120¢

QOopies. See Documentary evidence.

Corps area: .
Commander. See¢ Appointing authority; Commanding officer; Reviewing authority.
Judicial notice of existence, general orders, etc

Corpus delicti; evidence of, example. . _._....._....._

Correction of records. See Revision.

Corroboration:

Of accomplice not necessary but caution required._______ S

Of confession necessary to conviction; examples of method

Of single witness to conviet of perjury

Prior statements, when and when not admissible as.
QOounsel before court of inquiry, right to, A. W. 98.
Counsel for the accused:

Civil counsel. See Civil counsel.

Clerks and orderlies may be detailed to assist_ ... coimomano o .48
Defense counsel. See Defense counsel.

General duties during trial . miias e
Individual counsel. -See Individual counsel.

Meaning of phrase, as used in Manuwal. ________ . ... oo 43¢
Revision proceedings; presence at may be required, otherwise not necessary.___...._._. 83
Right of aceused to be represented by own selection, A. W.17._______________________ 45¢a
Right to examine papers accompanying charges and reeord.- ... _oooooooo___ e
Btipulations. See Stipulations.

Trial judge advocate deals with defense through_________ . _______________________ 41le

Counterfeiting. See Forgery.

Countersign; making known,- giving improper, ete.; forms for specifications, A. W. 77
_________________________________________________________________________ App. 4 (55,566) _____..

Court-martial orders:

Data for drafting, extracted before forwarding under A. W.50%__.___________________ 87¢
Date of order; date sentence adjudged 87d
Distribution announced by War Department_.. ... 94
Issued on remission subsequent to order promulgating case. 94

Matter unfit for publication, how treated. .. .. .
Not necessary to validity of trial oo
Promulgation of, for general or special courts

Rehearing, publication of charges and speeificationson_______ .. ... 87d
Suspension or vacation of suspension of sentence promulgated in___...__.__________._._. 94
Courts, civil. See Civil courts.
Qourts-martial: .

For a specific kind of, or procedure before, court martial, sec the specifictitle, as Challenge;
Findings; Motions, ete.

Action by, on defective specifieation__. __________________________ ..
Action by, on inadmissible evidence. . _____..______.____._
Action by, where evidence indicates no offense charged _____...._________
Adjourn or proceed to other business at conclusion of case.
Appointing authority. See Appointing authority.
Arraignment. See Arraignment.

Assembled where trial with least expense and delay .. . _______ 36
Assembling; first session, subsequent sessions..__..._ - 53
Attendance of accused; responsibility for, when essential______. 55
Both sides entitled to opportunity to present case; limitations____ .. _._______. 49 f
Challenge. See Challenge.
Changes in personnel, how and when made. ... ... aoaalan 37
Charges. See Charges and specifications.
Clerks to assist trial judge advocate and counsel for accused. - _aooooo 48
Closed sessions—
Clearing and closing of court, in general, A. W. 19,31 ____________.____ 60,51 f,78d,80 b
Closing court at request of law member or president, prior to ruling._.___.._ eeen 5lg
Trial judge advocate and assistants withdraw; effect of presence, A. W.30_____.__ 870
Usually sessions are open; right to exclude spectators .. oo 49e

Contempts. See Contempts.
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Qourts-martial—Continued. Par. Page
Continuances; additional time after arralgnment A W. T e 52 b, 62 41,48
Continuances; granting, grounds, procedure, A. W. 20_______________ o oeono .. 52 40

Counsel for the accused. See Counsel for the accused.

Defense counsel., See Defense counsel.

Deference to views of reviewing authority on question of law raised by special plea._. 64e 50
Evidence. See Evidence. ’

Expenses, reference to AR 35-4120. 160 a1
Explanation of rights to accused 88, 59
General, See Genseral courts-martial.
Illegalities or irregularities mentioned by trial judge advoeate ... _._____ 41 d 32
Interpreter. See Interpreter.
Introduction of accused and counsel . .- 56 43
Irregularities, when not to affect valldlty, AW, 87 e e 87h 74
Judicial notice. See Judicial notice.
Jurisdiction—
Ageney for exercise. of m:htary __________________________________ 2 1
Concurrent with other military tribunals under A. W. 15, 80-82. 11 [ 3
Constitutional source in power of Congress over land forees_._.___________________ 7 g
Contempts. See Contempts.
Detached members of Marine Corps, A. W, 2.
Discussed by Supreme Court of United States_ - .. oo oo oo 7 7
Effect of discharge, honorable or otherwise, on- ... ... 10 8
Effect of officer’s change from temporary to permanent status. 10 9
Escape during trial does not divest. 10 9
Essentialsof ____________________.._._ 7 7
Exclusive, as to purely military offenses 11 9
Not divested because lacking, as to some of offenses tried .. _______.__..___._______ 876 73
Not generally territorial in nature; exceptions.____._______... _ 7 7
Over dishonorably discharged prisoner for offense while soldier._ 10 8 .
Penal or disciplinary; can not adjudge damages or collect debts. . 7 7
Persons subject to, enumerated ... 8 8
Persons subject to, generally also subjeet to municipal law.___._____.___________.. 11 9
Persons subject to military law enumerated, A. W. 2 8 - 8
Termination by separation from service; exceptions 10 8
Views of reviewing authority on questions of, should prevail _.____________________ 6da 50
Limitations on number of trials. Se¢e Former jeopardy; Statute of limitations.
Members—
Absence, procedure in general. .. 38e 28
Announcement of presence 56 43
Availability of officers for detail; regulations_ . oo d¢ 2
Challenge. See Challenge.
Commissioned officers only may serve as members_____ ... _._ . ... 4a 2
Competency, presumptionm of - ... ___._.______. App.1(A. W.4,note) ... 204
Demeanor during trial L eemann 38Ba 27
Detail of best qualified; majority to have had two years’ experience, A. W.4.___.. 4d 2
Duties, in general . e 3Ba 27
Emergency officers, when eligible__ ... ____________ App.1(A. W.4,note) ________ 204
Equal voiee and vobe. ..o meeeem 38a 27
Law member. Se¢ Law member.
Marine Corps officers, when eligible, A. W.4__________ 4¢ 2
Names of those present at first session announced 56 43
National Guard officers attending service school not eligible
) App.1(A. W.4,note)__.____. 204
New member after trial begun, procedure 380 28
New member or member resuming seat announced _. 56 43
Nurses ineligible . oo da 2
Objection by, to ruling of president or law member 51 39
Officer not ordinarily to be tried by inferior inrank, A. W. 16_._____.____.___.__._ d4¢ 2
Officer not ordinarily to be tried by those below him on promotion list, A. W.16.. 4¢ 2
Papers not in evidence not shown to_ . .. 41d 32
Quorum, absence of, ProcedUIe. . - _ .o 28
Reserve officers, when eligible____________________________ . W4, 204
Retired officers, when eligible 204
42

Sit according to rank, except law member
. Subiject to duty with command during adjournment__ ... _._________________._ 3Ba 27
Travel orders for, howissued ___...._ ... _ . ... . ... App. 2 ... 231



Courts-martial—Continued.

INDEX

Members—Continued. .
Volunteer officers. - oo .
Warrant officers ineligible ____ L.
Who may serve, A. W. 4
‘Witnesses for prosecution, procedure
Motions. See Motions.

Nature discussed - - - ool e 7
Oaths of members, trial judge advocate and assistants, A, W.19______.___ ___________ 61,95
Oaths of reporter and mterpreter...._.__._,_.___.__,.._____.,_._.._________________-_,_ 95
Open court—

Action on challenge in_ e 58/

Announcement of decision on interlocutory question
Announcement of findings and sentence unless court deems inadvisable; state-
ment by president, A. W. 29
Announcement of complete acquittal required, A. W. 29
Orderlies detailed by commanding offiGer -« -« xo o ueo ool oaeee
Orders. See Court-martial orders.
Pleas. See Pleas.
Presence of accused essential; exception_ . . 85
President. See President of court-martial.
Proceedings in each case to be complete.
Procedure, in general, A. W. 38 _ e T 49-81

Procedure, modes of proof, preseribed by President, A. W. 38,
Punishment. See Punishment.

Records. See Records of court-martial.

Reporter. See Reporter.

Reviewing authority. See Reviewing authority.

Revision proceedings. See Revision.,

Seating of aceused and other persons___._._____.____.. e 54
Security of accused duringtrial . _______.______ .. _____________________ [, 55
Special. See Special courts-martial. ’
Spectators may be excluded or limited ... 49¢e
Standing in court—
Counsel for defense, in addressing court____ . S 45b
During arraignment; accused, prosecution, defense__._.______________.__._________ 62
During introduction of accused and counsel.____._______ . .. ... 56
During swearing of members, trial judge advocate, assistants__._.__.________._____ 95

Interpreter, while being sworn._ ... 95
Reporter, while being sworn. ... 35
Trial judge advocate in addressing eourt_ ... ... 41 d
‘Witness, while being sworn___________ 95
Summary, See-Summary courts-martial.
Three kinds—general, special, and summary, A. W. 3 . 3

Trial judge advocate. See Trial judge advocate.
Voting. See Voting.
Witnesses, See Witnesses,

Courts of inquiry:

Challenges for cause only, A. W. 99,

“Class B”’ proceedings, exercise of military jurisdiction _ P
Composition, three or more officers, and recorder, A. W. 983,

Exercise military jurisdiction, purposes, A. W.97___
Interpreter, authority to appoint, duties, A, W. 115.. .____ ________..
Oath of members and recorder, A. W. 100.

Oath of reporter or interpreter, A. W. 101

Opinion, when given, A. W. 102,

Powers and procedure, A. W. 101,

President or recorder may administer oaths, ete., A. W. 114_____ ... 96
Record of proceedings; keeping, authentication, A. W_ 103,

Record of proceedings, when admissible, A. W. 27.

Recorder, powers of, A. W. 101,

Reference to AR 600-300, 605-200.. - ..o mcaeee 2
Reporter, authority to appoint, duties, A. W. 115 .. 46
Reporter, enlisted man as_._ . e 46 a

‘Witnesses before, A. W. 101.
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Cowardice:
**  As misbehavior before enemy, under A. W. 75; forms for speciﬁcatiops ________________
N ADD. 4 (44-51)_

Publication of conviction of officer of, how effected, A. W.44______.__ ___________. ____.

Term as employed in A. W. 44 refers mainly to A. 75 ____ . _..____....° 04
Crimes and offenses:

See also the specific offense by name.

Act or omission as against both civil and military 18W. - oo oo i1

Arrest or confinement, See Arrest; Confinement.

Attempt. . See Attempt. ’

Capital. See Capital offenses.

Charges. See Charges and specifications.

Jurisdiction over. See Courts-martial—Jurisdiction.

Limitation. See Former jeopardy; Statute of limitations.

Maximum punishments. -7 . e 104
Not capital—
As based on Code of District of Columbia.___._.________ e e 152 ¢
As based on law of jurisdiction where committed. ____ ... ... 152 ¢
As based on public law enacted by Congress. ... __._._._____.._.__ 152 ¢
Examples, punishable only under A. W.96__________ . ________.__________ 152 ¢

- Punishment. See Disciplinary punishment; Punishment.
Cross-examination. See Witnesses.
Cross-interrogatories. See Depositions.

Custody and possession distinguished ___ . __________ . 149 ¢
Damages:
" Courts-martial can not award. .- . e 7

Reparation; duty of commanding officer, procedure, A. W. 105.
Stoppage against civilian employee under A. W. 105 unauthorized (A. W. 105, note)

App.1..___.__
To military property as offense; discussed, form for specifications, A. W.83.___ 143
App. 4(67) o
Dangerous weapon, assault with; discussion, proof, form for specification, A. W.93__._____ 149m
App. 4(100) .-

Dates:

Allegations of, in speeifications. - - o App. 4 (@)oo

Effect of substitution in finding ofnew___._______ . _____. 8ec.
Dealing in captured or abandoned property:

Concurrent jurisdiction of court-martial and other military tribunals, A. W. 80.

Penalty; form for specification, A. W.80__________ . ___._____. App. 4 (60) ______._
Death:

Command for court-martial purposes as affected by__.___.__ e ——— 5a

Investigation by summary court-martial; powers, report, A. W. 113.

Remission of suspended sentence by, A. W. 52.
Death sentence:

Board of rev1ew to pass on record; exception, A. W. 5034.

Commuted, may be executed in penitentiary, A. W. 42 o eeccamea- $a

Concurrence of all members present in, A. W. 43
Confirmation of, by President or a commanding general, when reqmred A W.48.__. 88
Discretionary at all times—

Assaulting or willfully disobeying superior officers, A. W. 64.

Failure to suppress mutiny or sedition, A. W. 67.

Murder, A. W. 92.

Mutiny or sedition, A. W. 66.

Rape, A. W.92.
Discretionary in time of war—

Advising or aiding desertion, A. W. 59.

Desertion, A. W. 58.

Forcing a safeguard, A. W. 78.

Improper use of countersign, A. W. 77.

Misbehavior before the enemy, A. W. 75.

Relieving, corresponding with, or aiding enemy, or attempting to relieve enemy,

A, W. 8L
Sentinel drunk or sleeping on post, A. W. 86.
Subordinates compelling or attempting to compel commander to surrender, A. W.
76.

Execution—

Court prescribes hanging or shooting; considerations.

Reviewing authority designates time and place. . oo

95

188
188
188
189

172

226
157
247
180

237
65,

246

80
68
79

93
76
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Death sentence—Continued. Par,
" Imposed only where offense expressly made punishable in Articles of War, A. W.43.__ 103 a
Judge Advocate General to pass on record; exception, A. W. 5034.
Mandatory for spies in time of war, A. W, 82,

~ Not imposed in case where limit of punishment fixed by President is less than death____. 103¢
Suspension of, until pleasure of President known, A. W, 51.
Debts:
Courts-martial can not collect either public or private ... ... __ 7,103 ¢
Disputed private, not matter for diseipline oo 1526
Failure to pay, forms for specifications under A. W.95,96___... App. 4 (117, 118, 140) .. ______
Nonpayment by officer, as offense under A. W.95or A. W.96_______________..__..._. 152 b

Deceased persons:
Disposition of effects of, A. W. 112,
Statements of, as exceptions to hearsay rule____________ .. .. 115a, 1484a, 149 g

Defense counsel:
See also Counsel for the accused; Individual counsel.
Accused’s right to be represented by, A. W, 17.
Appointed for each general or special court-martial, A. W.11______ . 6
Assistant. See Assistant defense counsel. '
Duties in general

Excuse from attendance diring trial, when permissible_. 43 a

Selection, relief, absence 43 g

Status as dependent on presence or absence of other counsel . 43b

Stipulations. See Stipulations.

Term ““Counsel for the aceused’ IneluAeS . . . oo 43¢
Definitions: . ’ .

Absence without leave, under A, W. 61

Accuser

Additional charges
Admissions against interest. ________ o
Advising desertion, under A, W. 59___
Any kind of depredation, under A. W. 89
Any person—
Subject to military law, A. W. 2.
Under A. W, 32
Under A. W. 82,
Any prisoner, under A. W. 78
Apprehension of deserter already in military control. ..« .. _______ 130 ¢
Army and Expeditionary forces are not syronymous, A, W.48________ App. 1 (note)....____
Arraignment._.
Arrest, under A. W. 69

Assault— :
‘With dangerous weapon.___.__.._ .- 149m
With intent to commit any felony__ . 1491
‘With intent to commit manslaughter__________________ L ____. 149 ]
‘With intent to commit rape. ... ..o 1491
‘With intent to commit sodomy. . 1491
‘With intent to do bodily harm.___ . ____ e 149 m
With intent to murder . _______ e mmimmemeao- 1491

Attempt e 136 a, 152 ¢

.- 1306

BaSe DAY - o oo oo mmmmm i mm e 104 ¢

Battalion, A, W. 1.

Battalion, when “detached”
Battery
Before enemy, under A. W. 75
Beginning or joining in a mutiny or sedition, under A. W.66__ . _____ . ... 136 b
Breach of arrest, under A. W. 69
Breaking, under A. W. 93 ____ e
Burglary_________
Capital offenses.
Case not capital, under A, W. 25
Cases not capital, under A. W. 12, 25, 45, respeetively_ oo 119a

297
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92

92

7,94
188

253, 255
188

118, 164,
167

34

145
4,47
16
116
145
161

91
157
154

142
213

47
163
167

177

180
177
177
177
177
180
178
179
160, 190
145
96
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Definitions—Continued. ~ Par. Page
. Causing or exciting a mutiny or sedition. under A. W. 66 _________ . ___________ . 186¢ 151
OIS ol 24 16
Circumstantial evidence____________.______________ OOV 1125 111
Clothing, under A, W. 84 e 144 ¢ 158
Commanding General of the territorial department or division. ____________.__________ 88 79
Commanding officer (for purpose of ordering arrest)... ... _________ 20 14
ComMUDIEY . - o ool e 124 b 133
Company, A. W. L.
Concealment (on enlistment), under A. W. 54__ ... _____ 129 140
Conduct unbecoming an officer and & gentlernan. _________ ... ____.________.__ 151 186
(8¢ 48 T 1« 114
Confinement, under A. W. 69 153
Conspiraey_. .. .. i _aiolliooo 182
Constructive breaking, under A. W.93_.____.____________ 169
Contempts, direct and indirect or constructive, A. W. 32____._______ . ________________ 101 91
Counsel for the aceused . s 34
Cowardice, under A. W. 44_ " 83
Credibility of witness________________ 132
Criminal offense_______ ... 169
Custody and possession, under A. W. 93____________________ .. 149 ¢ 172
Defense counsel . .. 34
Delay, under A. W.67____ 152
Desertion, under A, W. 58.. 142
Design, under A. W. 78 . aa_ 155
Destroying, under A. W. 89 .. il 161
Detachment, under A.W. 10. . iececcaas 5b 5
Direct evidence 111
Discredit, under A. W. 96 __ 1526 188
Disorders, under A. W. 68 __ el 138 ¢ 152
Disorders and neglects, under A. W. 96_______________iciiaeoo 152¢a 187
Disrespect toward a superior officer, under A. W. 63__________________________._.__: 146
Draws or lifts up any weapon against, under A. W. 64 147
Duly committed, under A. W. 78 el P 140 a 155
Duty, under A. W. 85 .. 159
Dwelling house, under A. W. 93 168
Dying declaration._____________________ 164
Embezzlement . oo ©17
.Embezzlement, under Federal penal code., 189
Enemy, under A. W. 75 156
Escape, under A. W. 69__ 154
Escape, under A. W.73__ 155
Exceptions and substitutions. 64
Excusable homicide 163
Expert witnesses e 112
Failure to give information of mutiny or sedition, under A, W, 67______________________ 137 b 152
Failure to suppress mutiny or sedition, under A. W. 67 _______________ 137¢ 152
False swearing, under A. W.96_____________________ T .. 191
168
175
Forges or counterfeits, under A. W. 94_ 183
Fraud, under A. W. 44 . e B 83
Fraudulent enlistment, under A. W. 54 ... 129 140
Fray, under A. W. 68 e e 138 a 152
General reputation for truth and veracity in the community.______________ .. ___ 124 b 133
Habeas corpus.. .. _ 153 192
Hazardous duty, under A. W. 28 _ e ieemeo. 130 a 142
Hearsay oo e e - 113
Hearsay Tule . e ienmnn - 113
Housebreaking_ ______________ o 169
Impeachment of witness.... 132
Important service, under A. W. 28 ____ i~ 142
In the execution of his office, under A. W. 64 148
149

In the execution of his office, under A. W. 65
In time of peace, under A. W.92________ .. ... 162
Indirect or constructive contempts.
Involuntary manslaughter
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Definitions—Continued. Par. Page
Judicial notice. - oo 125 134
Judicial proceeding or course of justice, in perjury, under A. W.93.__._ ... 149 4 174
Justifiable homicide 162
Larceny oo --oo 171
Lawful, under A. W. 65 iceaaes 149
Leading questions. .- ..o ____ e 128
Leaving post, under A. W. 86.__ 161
Lesser included offense_.. ... ______._ 65
Loss of promotion____ 94
Lossolrank ..o s e e e emmaaaen 94
Making a false or fraudulent claim, under A. W.94._________________________________ 150 @ 180
Malice aforethought, under A. W. 92 163
Manifest impediment, A. W.39______________.___ ) 211
Manslaughter 165
Material evidence. 109

1
167
1
1
103
Minor offense, under A. W. 104 103
Misappropriating and misapplication of military property, under A. W.94__ 150 ¢ 184
Misbehavior before the enemy, under A. W. 75_ . - ... ______.. 141 a 156
Misrepresentation (on enlistment), under A. W.54______________________ 129 140
Mitigation of punishment . .. . emeooo 876 77
Motion for findings of not guilty : 71d- 56
Motion to elect 55
Motion to sever 55
Motion to strike out. ... Tle 56
Municipal corporation as a person, A. W. 106__________._____.___._____ App. 1 (note)_______. 227
Murder, under A, W. 02 . i 162
Mutiny, under A. W. 66_ - 150
Neglect, under A, W.73 155
Negligence 155
Nolle prosequi- 56
Oath_ ol oo 84
Offers any violence against him, under AW 64 .. 134 a 148
Officer, A. W. 1.
Officer commanding for the time being._.._._..._____. e e e 87a 73
Officers means commissioned officers, for service on court-martial______._______________ 4aq 2
On any pretense whatsoever,under A. W.64_ . ______.___________________________._..__ 134 ¢ 147
On duty, under A, W. 85 159
On post, under A, W. 86 160
Opinion evidence 111
Order, under A. W. 65_ 149
53
R 45
P ULy - e i 174
Persons subject to military control, A. W, 105_._ . .. ________________ D. : 226
Persons subject to military Taw, A. W. 2.
Plea in abatement. ... ______.____________________..______________ 51
Possession, under A. W.93.__._______.__ e e 172
Possession, custody, and property, under A. W. 93 172
Presumptions 110
Previous conviction 66
Privileged communication 130

Proper authority, under A. W. 73___.______ ... 154

Properly appomted place of duty, under A. W, 146
Property... ... 172
Property, under A. W.93__ 172,174
Prosecution 4
Public law, under A. W. 96 ______ ... 188
Purchasing or receiving in. pledge of military property 185
Quarrels, under A. W. 68 152

165

62
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Definitions—Continued. » Par.

Robbery. :
Sedition, under A. W. 66 . oo s 136 a

Sentinel, under A. W. 86. .. e 146 ¢
Service of the United States, under A. W. 58__ _130¢a
Side (for peremptory challenge), A. W. 18 __ oo ... 58d
BOA0MY - o e 149 %
Soldier, A, W. 1.
Specifications_.._

Spoil, under A. W, 89_
Spy, under A. W, B2 e eemm
Statutory raPe e
Strikes, under A. W. 64
Superior officer, under A. W. 63
Superior officer, under A, W, 64.__.._____.____..__.._
Suspension from rank, command, or duty..
Testimonial knowledge e e
Threat, under A. W. 68
To the prejudice, ete., under A, W. 96
Toward a warrant officer or a noncommissioned officer, under A. W.65._.__..._______ 135¢
Trial, A. W. 40, '
Trial judge advocate.
Trial judge advocate (for purpose of sec. 97 of the manual)
Trial judge advocate (for purpose of sec. 98 of the manual)
Tried, under A, W, 40
Unlawful, under A. W. 92
Uttering a forged instrument, under A. W. 96__
Voluntary manslaughter.
‘Waste, under A. W, 89
‘Willful disobedience, under A. W. 64
Willful injury or loss, under A. W. 84
Willful or neglectful sufferance, under A. W.83_____ ...
Willfully disobeys, under A. W. 65, . e am
‘Witness for the prosecution. -
Degrading questions may be asked only if material, A. W.24_____________________________

Delay, unnecessary, in investigating, ete., charges; form for specification, A. W.70_______._____.
App.4 (@9 ...____.

Delegation of powers:
Appointing power of courts-martial, not permitted
Authority to arrest or confine officers, not permitted

Restraint of enlisted men, to noncommissioned o fficers 20
Delivering less than amount called for by receipt; discussion, proof, form for speclﬁcatlon,
AW, O e e 150 g
App. 4 (108) _...____
Delivery of offenders to civil authorities. See Civil authorities.
Depositions:
Administration of oath, etc., by officers designated, A. W. 114_____ . ________________ 96
Affidavits not in form of, not admissible; exceptions e mmmmmam—an 119 ¢
Before whom taken, A. W, 26. : i
Capital eases; cross-interrogatories. - .~ .. e 98 b
Capital cases; when admissible, what are capital cases, A. W. 25, . ________________ 119¢a

Courts of inquiry, A, W, 25, 26.
Detail by commanding officer of officer to represent each side

Form for

Interrogatories—
Action by officer receiving. ... _._._____ [ 98 d, g
Entered upon regular W. D. form . .. . 98ec
Matter t0 26COMPANY . - - - o oo mmee . 98¢
Name of proposed deponent unknown, how desxgnated ___________________________ 9Ba
Oral, by consent or direction, procedure 98 g
Preparation of. . 98b

Return notified to accused or counsel; opporlunity to examine__ .. _____.__._______ 98 f

o Page

109
118

73
162
170
150
160
142

177

16
161
157
165
147
147
147

95
11
153
187
150

33
86
89
53
162

165
161
148
159
157
149

47

243

14
103
14

183
252

84
123

89
122

91
89

90

89
90
89
90
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Depositions—Continued.

Interrogatories—Continued. Page
Return to trial judge advoeate. o cmm e am———— 90
Sending out, general provision asto._.._......_ 89

Leading questions, wide latitude as to- .. _.._.____.... 123

Objections to deponent or questions, when properly taken_ 123
Offering in evidence; in whole, by whom.________ . 123
Reading in court; made an exhibit . 123
Rules for competency of witnesses and admissibility of evidence apply to.._ . 119¢ 123
Taking, suggestions to offieer_ ___ ... ... - 9Be 90
Used at, trial subsequent to that for which taken_ ... 1176 122
‘When admissible, in general, A, W. 25 o mccceaacaen 119¢ 123
Deposits: '
Compulsory, Dot a proper sentence. . .. e ——————— 103 ¢ 94
Not forfeitable, including interest, by court-martial 103 ¢ 94
Depredation, committing; definition, discussion, proof, form for specification, A: W~ 89... 147¢ 161
: ApD. 4 (78) o .cooo 248
Desertion:
Absence from “service of the United States,” what is 142
Absence to avoid hazardous duty as, A. W. 28 142
Absence to shirk important service as; A. W, 28, i 130a 142

Absence without leave barred by statute of limitations, effect of approval onlyof__.._ 87b 74

Absence without leave from earlier enlistment, what constitutes 142

Absence without leave, how finding of made____._____ . ____._________. 64

Absence without leave, how proved__._____..______. - 143
Absence without leave, presumption of continuance....._______ .. _________________ 143
. Advising, persuading or assisting; discussion, proof, forms for specifications, A. W.59_. 131 145
' App.4 (16,17)____.... 241
Apprehension, what deemed, when deserter again in serviee. . ____ .o __ 130 @ 142
Arrest of deserters. See Arrest.
Attempt to desert; definition, discussion, proof, form for specification, A. W. 58.______ 130 6 145
. App. 4 (15)_ ... 240
Capital offense—
Confirmation of death sentence in time of war, A. W. 48« _____ 88 79
In time of war only, A. W, 58.
Condonation, eonstruective, in bar of trial. - L 69 b 54
Confinement in penitentiary, when authorized, A. W, 42,
Consideration of character and prior service before action or recommendation on
23
Conspiracy to desert, form for specification. _. .24

Definition, discussion, and proof, A. W. 28, 88_ . .. 130 2 T 142

Disapproval of findings or sentence, grounds to be stated._ . .o _____ 87bH 78

Enlistment before regularly discharged; essentials of proof, A. W. 28. 130 ¢ 144

Entertaining deserter, forms for specification.________.._____ . 241

Forms for specifications_... .. ___________. 240~241
In custody of United States, for habeas corpus purposes._ .. oo _____ 153 192
Intent—
Not to return, proof of necessary 142
Proof; discussion, methods_. 143
Specific, necessaryin.___.____. 135
To return, when not a defense____._________.______.__. 144
Joint offense, agreement to desert properly chargeable as 18
Joint offense, desertion not properly chargeable as._____.___ 18
Morning report entries not complete evidence of . . - 143
Not continuing offense; date of commission of offense. .- oo mmocmacaaeae . 52
Officer leaving post before resignation accepted, A. W. 28.
Penitentiary sentence for, when authorized 80
Ples of guilty of absence without leave not in itself basis for conviction of. 143
Plea of guilty, when charged by court - 70 54

Reenlistment without discharge as, under A, W. 28 ____ . - 130a 142

Restoration to duty, recommendation t0, after. o ed e acdmecccmaanann 34 23

Retaining deserter in command, form for specification, A. W. 60___ App.4(18) .- 241

Reward for apprehending deserter as authorizing civilian to arrest__......_.. R, 23 15

. “Short desertion,”” A. W. 28, o :

Statute of limitations; none in war, three years in peace, A, W. 39.

Time lost to be made good, A. W. 107,

142
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Destruction of property: Par. Page
Forms for specifications under A. W, 89 e App. 4 (76-80) ._______ 248
Government; form for specification under A. W. 96 __ ... . ... App. 4 (134)_____... 254
Military; forms for specifications under A. W. 83, 84.__._____..__.._. App. 4 (67, 69)______.. - 247

Redress for; duty of commanding officer, stoppages, A. W_. 105.
Destruction of records:

Public, form for specification.._._._ App. 4 (132) 254

Detached officers or men:
Marine Corps, serving with Army, subject to military law, A. W.2______ App.4(e) oo 236
Navy medical personnel, serving with Army, subject to military law______.__._______ 8 8
ADD. 4 (6) —ecaeue- 236

Detached units:
Appointment of courts-martial for, A. W. 8-10.

Term defined and discussed._.__.._.__...__.. 56 5
Detention of pay: .

Imposed only on enlisted men . . . ___ .o 103 ¢ 94

Maximum limits of punishment, A. W. 14__ e 104 6 96
Direct evidence defined and explained. ... ... .- 1120 111
Direct examination. See Witnesses.
Discharge:

As release from offenses in previous enlistments_-_. ___ . ... 10 8

As terminating court-martial jurisdiction; exceptions__._.._ 10 8

Before expiration of term, by whom only granted, A. W. 108.
Certificate of, to be given enlisted men, A. W. 108. .

Deserter not entitled to, from custody, because of unauthorized artmt _________________ 23 15
Dishonorable. See Dishonorable discharge.
Former, character given on, may be introduced by accused 79d 86

Former, evidence of, in determining punishment._ ... mmomecaeeaaes a 66
. Habeas corpus. See Habeas corpus.
Honorable, as remission of suspended sentence, A. W. 52,

Honorable, does not release from ofienses in other enlistments. ... - oo coomooece. 10 8
Liability to trial by court-martial after; cases enumerated, A. W. 2 (¢), 94.____ 10 9
Obtained by fraud; cancellation, punishment_ s 10 8
Of officers, how only effected, A. W. 118. . ’
Disciplinary barracks as place of confinement___. %05H 81
Disciplinary punishment:
Admonition and reprimand not always to be considered as. ... - 106 103
Appeal; manner of making, procedure thereon, A. W. 104 108 ’ 106
As plea in bar of trial “69¢c 54
Authorized punishments by way of, enumerated 106 104
Basis for; general considerations governing, A. W. 104 105 103
Commanding officer may treat charges as involving case only for ... . _.._.__...__. 33 21
Delegation of power forbidden; qualification 105 103
Demand for trial does not require preparation of charges_..___._. [P - 109 106
. Demand for trial under A. W. 104 may be noted in preferring charges_________.__..___ 27 17
"' Execution, suspension, and vacation by immediate commanding officer_.____._..._._. 106 104
Hard labor, when may be Imposed. .. o oo m 106 104
Kinds which may not be Imposed. .- . memmm e e 1067 104
Limits of power in time of war__ ... 106 104
May be shown by accused on later trial, A. W. 104. e 67
Minor offenses defined and considered___....___ - 106 103
Mitigation or remission in general ... ... -~ 109 105
Of officer; when permcitted, compatible with rank, A. W. 104 ___ . emeean 106 . 104
Procedure in general - 107 104
109 106

Record of, how kept_

Strict enforcement of ... ... 106 104
Discredit, conduct tending to bring, ete.; definition, discussion, proof; forms for specifica-

tions, Ae W, 96 v s fmmmmmmen

Disﬁguring with vitriol, ete., form for specifications.___. App. ¢ (164) . ____ - 257
Dishonorable discharge: .
See also Discharge.

Approval of sentence of, considerations governing. 76
_As terminating all subsisting enlistments 8
Considerations in approving sentence of 76
Court-martial jurisdiction of prisoner after, for offense while soldier 10 8
Final indorsement on service record as proof of. 129 141
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Dishonorable discharge—Continued.
General court-martial only may adjudge, A. W. 108.

Legal sentence upon conviction under, A. W. 92 ) Par.

Limit of time of suspension. ... _cauauaeeoaaooo-- . 04

Mitigation of sentence alone of, not possible; with other punishments, permissible..... 87b

Previous convictions, five or more, as authorizing_ .. ________________ Sec. B.. 104¢

Provious convictions of general prisoner as affected by___ . _________________ 9¢

Review of sentence by board of review and Judge Advocate General, when necessary,

A, W. 50%5.

Sentence of can not be mitigated. . - 874

Suspension. See Suspension of sentence.

Table of offenses which subject accused £0- - - ca o oao oo dmcemeooee 104 ¢
Disjunctive, use of in pleading IMProper. .. . caimcmm e m e memn 26
Dismissal:

Additional punishment may be imposed under A.W.56,57,62,858_ . ________..__ 103 a

Additional punishment may not be imposed under A, W. 95 ... 103

As terminating court-martial jurisdiction, exceptions : 10

Cadet, sentence requires confirmation by President, A. W. 48.
Discretionary punishment—
. Dueling or failing to report duel, A. W. 91.
Officer making unlawful enlistment, A, W. 55,
Officer or cadet breaking arrest or escaping from confinement, A. W. 69,
Officer refusing delivery of civil offender, A. W, 74,

" Officer refusing reparation of wrong, A. W. 89. .
General court-martial only can adjudge, A. W. 118 _______________________ ) 15
Hard labor imposed on officer only with 103 ¢
Liability to trial under A. W. 94 after
Mandatory punishment—

Conduct unbecoming officer, etc., A, W. 95.
False muster, A. W, 56.
False returns, A. W, 57. _
Officer drunk on duty in time of war, A. W. 85.
Officer interested in sale of provisions, A, W, 87,
Officer using disrespect to President, ete., A. W. 62.
Of cadet, confirmation by President necessary, A. W, 48.
Of officer for cowardice or fraud, how published, A. W. 44 94
Of officer, how effected, A. W. 118,
Of officer, when confirmation by President necessary, A. W, 48,
Review of sentence by board of review and Judge Advocate General, when necessary,
A. W, 5035,
Suspension of sentence until pleasure of President known, A, W, 51.

Disobedience of orders: )
Court can not punish its members; how punished. L
-Failing to obey order; form for specification App. 4 (139)______-_
Failure to comply with general or standing orders under A, W, 96, not under A. W.64__ . 134

Illegality; as defense, insubordination notwithstanding._ .o oo 134 b
Of superior officer; capital offense at all times, A. W. 64. ) )
Of superior officer; definition, discussion, proof, form for specification, A. W.64_______ 134 &
o App. 4 (28) ...
Of warrant or noncommissioned officer; discussion, proof, form for specification,
A W BB ot 135 b
App. 4 (31)________
Disobedience of orders into arrest, form for specification, A. W. 68 _________________________ 138a
App. 4 (87)—ooeo

Disorders and neglects to the prejudice of good order and military discipline:
Definition, discussion, proof, forms for specifications, A, W. 96 .__ .o oo coooooeooo.. 152¢a

Examples in the case of officers and enlisted men
No negligence can be charged where no duty....____
Disorders, power to quell; discussion, proof, form for specification, A. W. 68 ... ..._.... 138a

Disqualification of member. See Challenge. .
Disrespect toward President or other officials, form for specification, A. W.62.___....___..

o oo e e e e e e e e App.4(28)- oo
Disrespect toward superior officer; definition, discussion, proof, form for specification,

A . W.63.__... ) e e e ——————— e 133
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255
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District attorney. See United States attorney. Par.
District of Columbia:
Code of, as basis for penitentiary sentence and duration of same, A, W. 42, 45.
Reference to law of not permitted to determine whether act committed elsewhere is
crime._ . - 152¢
Division commander: ' ‘
Confirmation of dismissal of officer in time of war, A. W. 48,
Mitigation or remission of sentence by, A. W, 50.
Tactical or territorial, may appoint general courts, A W. 8.
Documentary evidence:

Authentication, method of ____ . 116 b
Best evidence of its own contents and must be introduced. . __________.__._.________ 116 a
Books of account, rules as to admissibitity of .. ____________.__________ _. 118¢
Bulky evidence need not be forwarded with charges_ . 32
Copy of original as substitate _____..._____.___._ _ T5a
Fingerprints, verified by expert._.....- e e e 1185
Forwarding with charges; exeeptions - - oo oo e e 32
Handwriting, proof of genuineness. ..o 116 b
Hearsay rules. See Hearsay evidence.

Listed and place where found on charge sheet _______._____ . ___________._.__ ApP. 8ae
Maps, photograpbs, sketches, etc., as to localities, wounds, ete__________ .o _________ 1185

Marking for identification and appending toreecord..._____________ oo _____
Memoranda; kinds, admissibility, proof.
Method of proving contents
Objection as not from original source, when deemed waived
Objection to evidence of contents, when deemed waived______________

Objection to genuineness, when deemed waived ________________________
Of previous convictions, rules for admission.
Official writings, when admissible______.___.._
Pleading of a written order or obligation
Private letters, proof of genuineness

1165
Proof of documents lost, destroyed, or can not be produced, by copy or oral testimony.. 116 e

Public records; originals not required to be prodweed _ .. ______ 116a
Shown accused on investigation ... e 35¢a
Stipulation as to contents of doeument.____________._ .. 126 b

Subpena to produce, detailed deseription, penalty, A. W. 22, 23
Testimony as to general result of large collection of documents instead of pmductlon__ 116 a
Double jeopardy. See Former jeopardy.
Draftees subject to military law, A. W, 2.
Drawing; etc., weapon against superior officer, form for specifications, A. W. 64 . ___ ______.

________________________________________________________________________ App. 4 (26)- ..
Drawing weapon, etc., on order into arrest, form for specifications, A. W. 68 -- oL

e e e e e e e e App. 4 (87) ...
Drills not imposed as punishment...._..ocaooooee .o 102
Dropping from rolls:

Liability under A. W. 94 continues after, A. W. 94,
Of officer absent three months, A. W. 118.
Drugs, introducing, using, possessing; forms for specifications...__.__.__
Drunk on duty (officer):
Absence from duty due to drunkenness distinguished __.__
Definition, discussion, proof, form for specification, A. W. 85

Drunk on post (sentinel):

Definition, discussion, proof, form for specifications, A. W. 86__ . __.._ ... ....___ 146

App. 4 (7). _._____

Specific intent not NeCeSSALY - ..o 126 a
Drunkenness:

As defense, discussed
As defense to assault with intent to murder
Evidence of, as bearing on specific inbent- . ool
Form for speeifications . . ... e

In public place, form for specifications. _--

Duelmg, fighting or promoting; forms for specifications, A. W, 91_-_______ ApD. 4 (82-85)
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120
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243

255

159
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247
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135

136
179
136
255
253
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255
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INDEX

Duty: Par.
Acts in performance of, as justifiable homicide_ . ........__ 148 ¢
Drunk on. See Drunk on duty; Drunk on post; Drunkenness. )
Restoration to, authority competent to order, A. W. §2;-

Suspension from; discussed, appropriate for staff officer___ . o aioeeaienn 103 A
Unconditional restriction to, as condonation of desertion 690
Duty, neglect of. See Disorders and neglects, etc.
Dwelling house as subjeet of burglary .. oo 149 d
Dying declaration as exception to hearsay rule ..o i 115,148 ¢, 149 ¢

Effects of deceased persons, disposition of, A. W, 112.

Election, motion to compel not allowed _______..____...___ e e e 7lae
Embezzlement: R
Defined by sec. 90, Federal penal code, punishable under A, W, 96______. .. ___. 152 ¢
Definition, discussion, proof, form for specification, A. W. 93__ ... ... 149 b
. ApD. 4 (95) oo
Discharge as not terminating jurisdiction in certain cases of, A. W.94_________.___.__. 10
Larceny distinguished .. oooooo ... - 149 ¢
Of military property under A. W. 94; form for specifications. .- 150¢
. App. 4 (1) ...
Of post exchange, company, and other nonmilitary funds; liability of officer after separa-
tlon, A W. 04 1604
Statute of limitations, three years, A. W. 39.
Emergeney forces:
Eligibility for court-martial duty. See Courts-martial-—Members.
Forms for charges and-specifications applicable to.. ... ... App.4(c)___...n
Rank, precedence, command, when serving with Army, A, W. 119, 120.
Subject to military law, A. W. 2. .
Enemy:
QGiving intelligence to, when not spying N e 142
Military jurisdiction over territory of .o o el 2
Misbehavior before; definition, discussion, proof, forms for specifications, A. W. 75 141

App. 4 (44-53)
Relieving, corresponding with or aiding; forms for specifications, A. W.81._..___.__:
App. 4 (62-65)
Spying; definition, discussion, proof, form for specification, A. W.82_._____..__._..____

Enlisted men:
See also more specific titles.
Arrest or confinement, how effected . . oL 20
Authorized punishments by courts-martial. ...« 103 d
Detail to serve as stenographie reporters
Discharge; certificate, before end of enlistment, A. W. 108.
Disciplinary punishment. Se¢ Disciplinary punishment.
Funds of, embezzlement by former officer, A. W. 94.
Included under word “‘soldier,” A. W. 1 (b).
Oath of enlistment, A. W. 109,
Subject to military law, classes enumerated, A. W. 2.
Time lost to be made good, A. W. 107.
Enlistment: R
Certain Articles of War to be read on, A. W. 110.
Fraudulent. See Fraudulent enlistment.
Oath of, A. W. 108.
Offenses committed in previous, as affected by diseharge_ ... .. ___ 10
Time lost to be made good, A. W. 107.
Unlawful, making, form for specifications, A. W.55.____ ... _... App. 4 () oo
Entry: .
As element of bULglary e
As element of housebreaking
Equipment, wrongfully disposing of; discussion, proof, form for specifications, A. W.84___ 144 a

. App. 4(68)..______

Equivalent punishments, table of . 104 ¢

Errors not invalidating trial, A. W. 87_ . e 87b
Escape: :

Attempt, form for specifications __..App.4(128)._____._.

Conspiracy to effect, form for specifications App. 4(133) ...
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306 INDEX

- Escape—Continued. Par.
From confinement; definition, discussion, proof, form for specifications, A. W.69___.__ 1396
App. 4 (38)-o_o.
Jurisdiction not affected by, after arraignment. ____ ... ... 10
Suffering prisoner to escape; discussion, proof, form for specifications, A. W.73_____. 140 ¢, b
App. 4 (42)._______
Espionage. See Spying.
"Evidence:
In connection vnth a particular subject, see the specific tltle :
Additional mey be required by court_________.________~_ 75a
Admissibility; court may exclude improper, on OWn MOtiOm. oo oo 5a
Admissibility; must be material and relevant__.____._____ .. 111
Admissibility; irrelevant, when admitted provisionally._.. .- oo 111

Best evidence rule
Board of review, function of, as respects.
Circumstantial and direct, defined

Clemency requests submitted by defense not governed byrulesof . _ . . 81
Corroboration. See Corroboration.
Data as to service, ete., of accused . e ccamcca e 79b

Depositions. See Depositions.
Documentary evidence. See Documentary evidence.

Former discharges, character given on, may be shown by aceused._ ... ________________ 79d
Hearsay. See Hearsay evidence. .

Judge Advocate General, function of, as respeets._._____ App. 1 (A. W. 503, note)-_._____
Order of introduction, general principles. .o ile
Papers not in, not shown members of court-martial . 41d
Previous convictions of accused 79¢
Proof beyond reasonable doubt of certain essentials_____.__ 4lec
Punishment under A. W. 104 may be shown by accused. .. e
Receipt of, for consideration of punishment________________ .. 79
Relaxation of rules on interlocutory questions other than challenges_ _____.___-_______ 111

Reopening case to receive additional testimony
Reviewing authority may weigh
Rules of, application, in geperal .. _________
Rules of, in United States district courts__
Statement, unsworn, of accused is not.
: Witnesses. See Witnesses.
Exceptions and substitutions:

As to words, figures, dates, places. ... ____ - 8¢
Guilty by, of offense barred by statute of limitations, procedure .. _.. 78ea
Lesser included offenSes - .o oo oot oo f oo ; ... B¢
Excusable homicide defined and explamed, 5725 411 ) (= 00 148 ¢

- Execution of sentence. See Death sentence; Sentence.
Executive order promulgating manual__ - . cccccmcc e
Expediting trials; duty, penalty, form for spemﬁcatlon, A Ww.

Expert witnesses:

Defined_ . __.______. o ... 1120
Employment of __ e : femeeae 99
May give opinion evidence _ [ 1126
- On fingerprints
Extenuation:
Character on former discharge_____._ ) - JE O, 79d
Drunkenness as matter in_________.______...__. [, .- 1260
Failure to read Articles of War 0 TeCruil .. oo ccocammcomemcooaceooae 126 o
Ignorance of fact or of law as matterin____..______._______. .- 126 e
Punishinent under A. W. 104._____.__ e
Statement by aceused to court_ e 76
Extra fatigue, limit on disciplinary punishment, A, W. 104,
Failing to obey order, form for specification . ________.______ . ________ App. 4 (139).______._
Failure to pay debts: '
Form for specification under A. W.96.___ . App. 4 (140) oo oe
Officer’s offense under. A. W. 95, forms for specifications.....n.-an-- App. 4 (117,118 __._._.
Failure to plead treated as plea of not guilty, A. W. 21 _____ . .. 70
Failure to render report of prisoners, form for specification, A. W.72.________ App. 4 (41) .o neee
False alarm, occasioning; discussion, form for specification, A, W. 75 ... 4la

~
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INDEX
False claims against United States: Par.
Agreement or conspiracy; definition, discussion, proof, A. W. 94 oo romcmeeo 150 ¢
Court-martial after discharge upheld by United States court__App. 1 (A. W. 94, note) .. 10

Court-martial jurisdiction not terminated by discharge, A. W.94___ ...
Delivering less than amount called for by receipt; discussion, proof, A. W. 94_
False oath; discussion, proof, A. W. 94 .. s
Forgery, etec., of signature; definition, discussion, proof A W. 94

Forms for Specifications .o .o oo e ee ApD. 4 (101—109) ________
Making or causing to be made; definition, discussion, proof, A. W. 94
Making or delivering receipt without knowledge of its truth; discussion, proof. .
Making, using, etc., false writing; definition, discussion, proof, A. W..93. _._____._____
Presenting or causing to be presented for approval or payment; definition, discussion,

Proof, A, W. 04 e —m 150 &
Statute of limitations, three years, A, W. 39.
False muster, forms for specifications, A, W. 56__________ . __________ App. 4 (4-10)___________
False official statement, forms for specxﬁcatlons, A W.9596._______.._. App. 4 (119,141) _______
False pretenses: -
TForm for specification as officer’s offense under A, W.95_______ ... App. 4 (120) .
Form for specification under A. W, 96_.__._____ - App. 4 (150)

False returns, form for specification, A, W, 57 _-App. 4 (U)oL
False swearing: -

See also Oath; Perjury.

Definition, discussion, proof, form for specification, A. W, 96

Statutory perjury may be considered only as - . 1652¢
False writing. See False claims against United States; Forgery.
Federal penal code. See Penal code of United States.
Felonious assault. See Assault, and references there given.
Felony:

Assault with intent to commit. See Assault, and references.there given.

Definition; certain crimes enumerated._ ... _.__ 140 d
Field clerks (Army and Quartermaster Corps):

References in Articles of War to, A. W. 2, 14, 37, 68.
Fifth amendment:

As protection against self- mcrm:lmatlon_ 122 b

As source of military jurisdietion_.__._ . 1

Recognition of power of Congress to establish courts martxal 0 e 7
Files, loss of, how accomplished. . ... _____..____ - - 103h
Finance Department:

Reference for forfeitures to Army Regulations concerning. . ..o

Statement of reasons for disapproval of desertion findings or sentencs as aid to__._
Findings:

Announcement of acquittal in open court, A. W.29.________
Approval or disapproval of acquittal or net guilty improper
As to charges, general rules_ ..o o ceeeae

As to specifications, generalrules_______
At close of prosecution’s case, of not guilty.
Basis of, discussed .. _.________.__._
By secret written ballot, A. W.31_.._..__
Consistency; guilty without eriminality improper
Courts of inquiry, A. W. 102.

Exceptions and substitttions . - oo oo e 8¢
Joint accused, rules respecting 8¢
Lesser included offenses___....___._._.._____ 8¢
Reasonable doubt defined and discussed 8a
Reasons for, not to be part of; statement of reasons may be appended. o acaameee .. Ba
Reconsideration; procedure in general, when prohibited, A. W.40_ __ ___cee. 83

Statute of limitations, right to plead after.

Voting on, procedure, A. W. 31 ... ...
Fines: '

Accrue to United States and not to individual . __. .. __

Expressly récognized as form of punishment under A. W. 80, 94___.

QGeneral considerations respecting, as court-martial sentence_....__.--

Imposed in express terms, to be efiective -
Fingerprints:

Proof of, by skilled witnesses ___________ e mmmeemmmm 1185

307

Page
182
8

8

183
183
183
250-252
188
184
182

181

239-240
253, 265

253
256
240

191
255
189

168

122
141



o

308 INDEX

. Par,
Firearms, careless discharge of; form for specification ) App. 4 (135) oo ..
TFlogging as punishment prohibited, A. W. 41 e 102
"Forcing a safeguard, form for specification, A. W. 78____ .. ._____ ADPD. 4 (67) e
Foreign country, military jurisdiction by belligerent occupying 2
Forfeitures: '
Acerue to United States and not to individual ___._ .- 03¢
Deposits or interest not subject to, by sentence__________ .. 103 ¢
Disciplinary power under A. W. 104 does not include, A, W.104____________ . ___.__ 106
General considerations respecting, as court-martial sentenee._ ... .. ___ 103 g
Imposed in express terms, to be effective..____.__.__ . .- 103 g
Maximum limits__ ... 104
Of officer’s pay as disciplinary punishment, A, W. 104.
Of pay donot affect allowances or viee versa. . cccccccmcmcm——- 103 ¢

Power of remission or mitigation extends to uncollected, A. W. 50.
Power of special and summary courts-martial, A. W. 13, 14,

Reference to AR 35-2460 and Army Regulations relatmg to Finance Department._. 94,103 ¢

Table of equivalenmts_ . . emcmcee e 104 ¢

‘Forgery:

149 §
1495

Alterations in writing must be material._
Definition, dlscussmn, proof, form for speclﬁcatlon, AW, 93

Examples of instruments which are subjeets of .o eacames
Intent to defraud or injure necessary, although not effected
Introduction of agency as preventing ___
Of signature in claim against United States;

Passing or uttering forged instrument not offense under A. W. 93
Signature of genuine or fictitious names as constituting
Statute of limitations, three years, A. W. 39.

Uttering forged instrument; form for specification

Former jeopardy:

. Privilege against second trial, A. W, 40

‘General court-martial, order appointing...... . _...._.__...._. mm—— e App. 2 (a)

A. W. 104, punishment under, in bar_______ . 69¢

Findings of administrative or investigating board cannot preclude court-martial
App.1 (A. W. 40, note)...__._.

Nolle prosequi on former trial is not i

Proof of former trial, how made._ ... ... .
Rehearing of offense on which found not guilty not allowed, A. W. 50%
Bame act as basis of trial in both civil and military eourts. .
Same acts, when trial on is or is Dot barred. . - oo oo

Trial for offense necessarily included in offense for which already tried not permitted. . 68
Trial in civil or military court deriving jurisdiction from United States._ .. ._.____. 68
“Tried” defined; cases where person not “tried” . .o

Former punishment under A. W. 104 may be shown. e
Former testimony: .
" Deposition for use at former trial, when admissible, _ 1176
Proceedings of courts of inquiry, use of, A. W. 27.
Rules as to use of stated, how proved..______ - nzb
Former trial: :
Former jeopardy. See Former jeopardy. R
Member of court at, as ground for challenge. . B8e
Testimony of witness at, when admissible_.______ .. e 1176
Forms:

Accused, description of, in specification.__.__
Action on sentence by reviewing authority.
Affidavit to charge sheet
Bellot on challenge.

Brief on return to habeas corpus out of United States court in minor’s enlistment case. 157

Charge sheet___ ----App. 3_.
Charges and specifications under Articles of War;specimens of. ----App.4__
Charges and specifications, use of specimen, not mandatory...__.__.._.__ App. 4 (@) e oeae
Dates, in specification. .. ool App. 4 (g)
Depositions taken upon interrogatories, W. D., A, G. O. Form No. 118..___._......
Qeneral court-martial order_..___._____ . - _App. 11 (A)

104
94

95

83,94
96

176

212

63
63

53
53
83
&3
67

122

121



INDEX

Forms—Continued.
General prisoner, description of, in charges__._.__.__._.
Grade, change of since offense, how shown in specification._.._..

Habeas corpus out of State court, for prisoner, return to writ (Form D)_._'___._ _______ 156
Habeas corpus out of State court, for witness, return to writ (Form ) 2) 1566
Habeas corpus out’ of United States court, for prisoner, return to writ (Form C).... 156

Habeas corpus out of United States court, for witness, return to writ (Form A).
Interlocutory questions, rulmg by president or law member._ .. ... _______
Interrogatories and depositions, W. D., A. G. O. Form No. 118
Joint offense, examples ... ... _—
Oath of challenged member of court- martial. ...
Oath of enlistment, A. W. 109,

Oaths of members and recorder, court of inquiry, A. W. 100.

Oaths of members, trial judge advocate, assistant, witnesses, reporter, interpreter,

A W19, - .
Order appointing general court-martial__. o eemmaan L App. 2 (@) caeeee
Order appointing special court-martial. __ . cecmmoo e App. 2(B) e

Order appointing summary court-martial -
Order vacating suspension of sentence.
Pleading guilty to absence without leave on charge of desertion..
Record of trial by general court-martial and revision proceedmgs.
Record of trial by special court-martial
Record of trial by summary court-martial __________________ .. ___
Reviewing authority, orders of, vacating suspension of sentence -
Reviewing authority, original action by e
Revision of record of general court-martial -
Sentences by court-martial __._.____
Special court-martial order.
Special court-martial, order appointing
Subpoena for civilian witness, W. D., A. G. O. Form No. 117_.
Suspension of sentence, OTAers VaCAtNE - - - - - - oo - coececacmem e
. Warrant of attachment, W. D., A. G. O. Form No. 119..
Fort commander may appomt specml or summary courts, A. W. 9, 10.

Fraud:
Discharge obtained by, continuance of military jurisdiction, A. W. 94 10
Publication of convietion of officer of, A. W. 44 ) ) 94
Term as employed in A. W. 44 refers mainly to A, W. 94___ .. 94

Fraud against United States. See False claims against United States.
Fraudulent enlistment:
See also Enlistment.
As constituting absence thhout leave from earller eniistment.
Definition, discussion, proof under A. W. 54; forms for speclﬁcatxons_______.__-___‘___.

Discussion, proof, under A. W. 96; form for specification.. ... ....._.. i PERT

Mlsrepresentatlon or concealment of quahﬁcatlous, A, W. 54,
* Net continuing offense; date of commission...___..
Proof of nondischarge from former enlistment.
Proof of Teceipt of pay or allowances.__._..... -
Proof of several enlistments, how made .
Receipt of pay or allowances as affecting articles under which charged__
Reenlistment before regularly discharged, A. W. 28.___________-_______._-_____________

Several misrepresentations, ete., as eonstituting one offense under A. W. 54__________ 129
Frays; defined, power to quell, proof, form for speclﬁcation, A W68 138a
App. 4 (87).ceeen
Freedom in conducting case of respective counsel___ _.-41b,456
Funds: ’ h
Dep031ts of enlisted men not forfeitable by court-martial ________._______________.__.__ 103 ¢
Embezzlement of non-Government, by officer, Ixablhty after dxscharge, A W.od ... 149 13
Gambling, forms for specifications. __ Memmcmmemmmemmalo App 4 (143,144)____.__.
General article (A. W. 96): E :
Attempts found under, unless express. provision otherwise.____ ... ___________.______ 8b
Offense under A. W. 95 and, different; conviction under both legal._App. 1 (A. W. 95,
TOLE) - e e e e e mm e ammmmaceeeenommmmeamm e mnd
Retired soldiers, acts or omissions punishable under. ¥ 1526

Statutory offenses not elsewhere covered may fall under. 152¢

196

194
40
89

84

232

83
83

52

187

141

141

140, 187
142

140

152

31,35

94
174

256
64
224

188
- 189



310 INDEX

‘General courts-martial: Par.
See also Courts-martial and generally throughout index. Here are indexed only mat-
ters relating specifically to general courts-martial.

Accused asked if desires copy of record. e 56
Accuser or prosecutor can not be member, A. W, 8 4a
Appointing authorities enumerated, A. W.8_ _______________.__ sa
Appointing order of commander specially empowered need not cite President’s
OTAer e App.1(A. W.8, note)....__-
Appointing power can not be delegated by appointing authority_ ... _____..__ 5@
Appointment when commanding officer accuser or prosecutor, A. W.8___ 5a
Authority to appoint based on command, not rank; rules as to devolutlon_ 5a
Control of, by appointing authority, limited . . oo oo 5a
Death sentence. See Death sentence.
Interlocutory questions, rulings on; by whom, procedure...... I 51
Jurisdiction over persons and offenses described, A. W. 12_____________ . __________ 12
Law member. See Law member.
Members, any number, not less than five, A, W. § - .- 4b
Order appointing, form._ i meee App. 2..___._ -
Punishment— :
See also Punishment.
Certain kinds prohibited, A, W. 41_________ 13
Discretionary and mandatory described.______ —m 13
Records. See Records of courts-martial.
Reference to appointing authority of questions arising during trial.. .. ccocoocao_o 49d
Sentence. See Sentence.
General issue. See Pleas.
General officers, confirmation of sentence of, A. W. 48,
General prisoners. See Prisoners.
Gentlemen, conduet unbecoming, ete. See Conduct unbecoming an officer, ete.
Gestures, reproachful or provoking; form for specification, A. W, 90 App. 4 (81)
Giving intelligence to enemy, forms for specification, A. W.81_____________________________ 142
App. 4 (64,65)_______.
. Good order:
Conduct prejudicial to; definition, discussion, proof, forms for specifications, A. W.96_. 152¢a
N App. 4 (121-167) ... ___..
Maintenance of, by persons subject to military law, A. W. 89.
 Government, frauds against. See False claims against United States.
Grade: ‘
Change of, how described in specification__ ___.___ . ____.____ App. 4 (€)oo
Reduction of enlisted man to seventh, as sentenee_ ... 103 d

Reduction of officer in, not proper sentence______.
QGrafton 2: United States quoted on courts-martial_
Guard duty not imposed as punishment._ -~ o oo oo oo e emo.
Guilty. See Conviction; Pleas.

Habeas corpus:
Brief with return to writ out of Federal court to obtain discharge of minor. . ..__..__ 157

Discharge on, report to The Judge Advocate General ... ___ O 156
Papers to accompany warrant of attachment of civilian witness for use in case of. 970
Philippine Islands, procedure on writ in ... 155
Purpose of writ; procedure on, in general _.. 153

Return to writ of Federal court or judge to renew attachment of witness (Form A)__155, 156
Return to writ of Federal court or judge to renew detention of soldier or general prisoner
(Form C) e 155,156
Return to writ of State court or judge to renew attachment of witness (Form B)______ 154,156
Return to writ of State court or judge to renew detention of soldier or general prlsoner

State court without authority where restiained by United States__._ 153
United States court only can release from custody of United States. . oauwecacaeooon 153
Hanging:
See also Death sentence.
Court may prescribe in capital case; considerations .__103a
~Harboring or protecting the enerny. Se¢ Enemy.
Hard labor: _
Confinement without, not imposed; effect of such sentence, A. W. 87 ... ... __ 103 ¢
‘With confinement; sentence of officer to must include dismissal ..____ 103 ¢
‘With confinement, without dishonorable discharge, limitation_________.____. _. 104)

Without confinement; as disciplinary punishment; limit of one week, A. W.104_.._____ 106

... 154,156 -
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Hard labor—Continued. Par.
‘Without confinement; how sentence served, limit, three months_
Without confinement; officer not sentenced to.

Hazardous duty, absence to avoid; discussion, proof, form for specification, A. W.28_..._._. 130a

App. 4 (18) acee__.

Hearsay evidence:
See also Evidence.

General rle Stated.- - o ococamcuamea e cmammesaccecccccaceescesccacacmae e eaae 113 a
Exceptions— .
Acts and statements of conspirators and accompliees. - - . ceeeemmemcmcmeeaaeo o 114 ¢
Admissions. See Admissions.
Books of account, entries In_ . ot aaee 118a
Confessions. See Confessions.
Dying declarations...._._..____... 1164a,148¢a,149
MOMOTANAS . - - oo oo mmm et m e e m e e 1196
Official character of documents or rank or position of officer does not affect rule... 113 6
Official statement in writing, qualification_ .. e 117 a
Papers referred to trial judge advocate with charges subject to rule_ 113 6

Res geStae .o cm e 116 b

- Testimony of witnesses at former trial, when admissible. 1176

Tllustrations of the rule. o o oo e oo m e ———— 113 b
Homicide:

Discharge of duty in improper manner, as denying immunity for_. ... ceeoooooooen 148 a

Excusable; defined, examples_ ___________ o I
In self-defense, principles stated —
Justifiable; defined, examples___.
Manslaughter. See Manslaughter.
Murder. See Murder.

Honorable discharge:
See also Discharge.
Certificate to be furnished enlisted man, A. W. 108.

Does not release from offenses in other enljstments. .. - 10
Horse, injuring or losing; form for specification, A. W. 84 . oo ___ App. 469 .. __...
Housebreaking:

See also Burglary.

Definition, discussion, proof, form for specxﬁcatlon, A.W.03 . _ 140e

App.4(92)._______

Statute of limitations, three years, A Ww. 39,
Husband and wife:

As witnesses for or against each other.______________. 120d
Communications privileged; when third party may testify . .oioocceeomoaoaoeooo 123 b
Identification: -
Identity of name as presumption of identity of person 1124
Markings of documents for___._ . - - 7a
Of accused, distinguished from self-inerimination. ... - 1228
Of accused in fraudulent enllstment case.._______l._ : -129 -
Ignorance of fact as defense._ . .o »6a
Ignorance of law: N : .
Articles of War not read reeruit as extenuabing .ol 126 a¢
Not excuse for criminal act; partial relaxation of rule in military offenses . ___._.._____ 126 a
Important service, absence to shirk; dlscussmn, proof, form for specification, A, W.28.___ 130a
App. 4 (18)-oe.ae

Incrimination. See Self-incrimination.
Indebtedness.- See Debts.
Indecent exposure, form for specxﬁcatlon.._. , —--App.4 (145) . ._._.-
Individual counsel:
See also Counsel for the accused; Defense counsel.

Arguments may be required to be reduced to writing. ... eeaae 456
Civilian counsel not provided by Government______ ... . ccccmnccccenmna—al 450
PDuties, in general ... 45b
Escape, continues to represent accused after his._____ 45b
Examines record of proceedings before authentication 45 b
Explanations to be made to the accused before trial by, enumerated____.. . ... 45b
Freedom in conduecting defense, opportunity to prepare and confer____. .. __.--- © 456
Not necessarily present at revision proceedings.... 83

21
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Individual counsel—Continued., Par.
Preparations for frial, considerations governing.___ : 450
Right, in general, of accused to, A. W.17______ 45a
Rises when he addresses court. - .o ool 45 b
Status of defense counsel and assistant defense counsel in acting with, A. W, 11________ 45a
Stipulations. See Stipulations.

Inducing misbehavior before enemy, ete.; forms for specifications, A. W. 75, oo oo . 141 a
. i : App. 4 (49,50) ...
Injury to military property. See Military property.
Injury to property:
Civilian with Army not subject to stoppage for._._._______ App. 1 (A. W, 105, note)___._____
Commanding officer refusing reparation; form for specification, A. W.89_______._______ 147d

Procedure to obtain redress for, A. W. 105.
Inquest by summary courts-martial, when prescribed, A. W, 113.
‘Insanity of accused:

Action by reviewing authority_.______________________ - [ 87bH
Additional evidence may be called for by court..___ R R . Ta
As ground for not ordering trial________________ : 30c

Inquiry by court-martial at any time 63
Procedure when insanity suspected before reference for trial .. 35¢
Procedure when insanity suspected during tviel _____________.________________________ " 63
Reference to0 AR 600-500- 35¢
Inspector General’s Department, reports of special inspections confidential__.___ S 1235
Insubordination: .
As misbehavior before enemy, under A. W. 75; form for specification__________________ 14l e
ApPp. 4 (44)_______
Toward military person quelling fray, ete., under A. W. 68; form for specification,
AL W, B8 L 138 b
App. 4 (37) ...
Toward superior officer; forms for specification, A. W. 64____________ App. 4 (25-28) ...
Toward warrant or noncommissioned officer; forms for specifications, A. W. 65,
. App. 4(20-32)__________
Intent: -
’ In a particular offense, see that offense.
Change of plea of guilty because acctised denies, A. W. 23 ________._.________________ 70
Character of accused to show criminal; exemples. ... ________________________ 112 b

Drunkenness as affecting. .. ............________
Guilty without criminality an improper finding.
Ignorance of fact as defense_ ... .. .l .

Necessity of stating where essential element of offense. ... ______.__._._..___.__ Wa
‘ Specific, whether or not required to be proved; examples. ... ______ . __.____ 126 e
Interest:

Admissions against. See Admissions.
Of commanding officer in sale of provisions, etc.; form for specification, A. W.

0f witness does not disqualify

On soldier’s deposit not forfeitable by court-martial
Interlocutory questions:

Rules of evidence may be relaxed, except as to challenges_ .. oo ooooooommooeo. 111

Ruling by law member on; finality, objections, form, A. W. 31 e 51

Ruling by president in absence of law member; objections, form, A. W.31_._.__.._._. 51
International law:

A source of military jurisdietion. . .. 1

Courts-martial may try cases under laws of war.__._ - .2

Judicial notice of - . . . 1256
Interpreter: §

Appointment, duties, oath, compensation, A. W. 19, 115 _ oo . 47

Compensation, reference to, AR 35-4120____________ 476

Courts of inquiry; oath, appointment, A, W. 101, 115.
Interrogatories, ~ See Depositions.
Intimidation of persons bringing in provisions; form for specifications, A. W. 88
___________________________________________________________________________ App. 4 (76)ccceee
Intoxicating liquors, introduetion of; form for specifications.._... App. 4 (146)
Intoxication. See Drunkenness.
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. INDEX

Par.
Introduction to Manual for Courts-Martial

Investigation:
By court of inquiry. See Courts of mqulry
Injuries to property. See Injury to property; Military property
Of charges. See Charges and specifications.
Of sudden, violent, and unnatural deaths, by summary court, A. W. 113.
Irregularities, effect on court-martial proceedings, A. W. 37_ e 87bH

Jeopardy, former, See¢ Former jeopardy.
Joint offenses:
See also Accomplice; Conspiracy.
Agreement to desert properly chargeable as. .. ... ...
Desertion not properly chargeableas....____
Each accused retains all rights on joint trial.
Findings in case of joint trials._____________.
Forms for speeifications. ...
Motion to sever by one or more joint aceused . ___________.__.__________________..__
Needless repetition to be avoided in joint trials_
Order promulgating result of trial, copies of.____
Statement to court by one accused not evidence against another
Judge advocate:
Staff. See Staff judge advocate.
Trial. See Trial judge advocate.
Judge Advocate General, The:
Advice to reviewing or confirming authority on severity of sentence or legality of
findings_ . e ___ App. 1 (A. W. 5034, note)..__.__.
Board of review; constituted by, relations with, A. W. 5033.
Branch offices, when established by, A. W. 5034,
General court-meartial record of court appomted by President transmltted by trial
judge advocate to, A. W. 85 e 83¢
General court-martial records transmitted by reviewing authorxty to; accompanying

papers, A. W.35___ 87¢
Holdmg of insufficiency makes submission to President unnecessary; procedure

_________________________________________________________ App. 1 (A. W. 5034, note) ..._.....
Holding of insufficiency, with board of review, prevents reconsideration____.__________

_________________________________________________________ App. 1 (A. W, 50%, note) _._____.

Law member an officer of J. A. G. D., when available, A. W. 8. ) -

Reference by reviewing authority to, for advice before action. ... .. . ococeeooo_o.o. 87bH

Report to, of service of writ of habeas corpus.. - - oo 155

Reports to Secretary of War confidential _....__.__ e 123 b

Review of records of trial, A. W, 46, 5014.

Sentence acted upon by, must be one executed ... ____.__.. App. 1 (A, W, 503, note) _.______
Judge Advocate General’s Department: Officers, administration of oaths, A. W. 114______ 96
Judgment. See Findings; Sentence.

Judicial notice:

Court usually asked to take 125

Defined; principal matters for, enumerated 125

Evidence may be offered of facts subjeet to_________ i eiioiiiiea._ 125
Jurisdiction: h

Military, not generally territorial, exceptlons 7

Military; source, exercise, agencies 1,2

Of courts-martial. Se¢ Courts-martial and the specific court

Of courts of inquiry. See Courts of inquiry.

Justifiable homicide defined and" explamed examp]es _____________________________________ 148 ¢a
Larceny:
Definition, discussion, proof, form for specifications, A. W. 93
App. 4 (9% .onn
Distinction between custody and possession, examples._ .. .. ooooioooooooo 149 ¢

Embezzlement distinguished:_
Intent discussed._._....___
Intent, necessity of specific__
Of military property; discussion, proof, form for specifications, A. W. 94____

App. 4 (110)_______

Presumption from possession of stolen goods
Receiving stolen goods, form for specification
Return of property no defense____
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314 INDEX
Larceny—Contmued Par.

Sale of same property, as evidence of.
Sale of same property, when joined

Bingleness of offense although articles belong to several persons.__________.._.__......._ 149 ¢
Statute of limitations, three years, A. W. 39. ’

Taking and carrying away necessary, examples_ . ... icocoo_ooo 149 ¢
Trespass NeCessary, eXamPles . - . oo oo 1497
‘Value of property, inference as $0_ - e 149 ¢

Law member: . .

Absence, procedure on. .. ... eas 38¢,b5l¢
Appointed from J. A. G. D., if available, or of specially quahﬁed officer, A. W.8.____. 4e
Challenge, does not rule on, A. W. 31 6la
Challenge, not subject to, except for cause, A. W. 18. . 58a
Designated specifically in order appointing eourt. . oaeee_ . ___ 2
Examination of former record on rehearing, when permissible._________ . ____________ 84
Finality of ruling by; on admission of evidence, on other questions. ... ... ._._ 51d

Form of TUliNg - e mnm
Inquiry before ruling, as to facts and law.
Repetition of final ruling not necessary___.....__.__...
Raulings upon interlocutory questions, powers and duties, in general, A. W.31_._.___. 40, 51
Rights in certain respects like those of other members
Seated on left of president. e e e e

Law of nations. See International law.

Law of war, concurrent jurisdiction of military tribunals, under A. W. 15,

Laying duty upon bringing in provisions, form for specification, A. W. 87 App. 4 (73) ...

Leading questions:
Ambiguous, misleading, and suggestive questions
Court, duty of, respecting. _
Defined, example, exceptions to rule against_ .o .
Types of questions not considered as
Wide latitude allowed in depositions. ;

Leaving post before being relieved; discussion, proof, form for specification, A. W. 86______ 146 ¢

App. 4 (72) _...-.

T.esser included offenses:

" Attempts as part of offense charged, findings under what article. ... .. 78b
Desertion includes absence without leave,
Finding of, discussed . - _.____ ... _______ )
In manslaughter. . e

Letters:
" See also Documentary evidence.
Method of authentication.
. " Presumption as to receipt of properly mailed
Life imprisonment: -
Or death; mandatory for murder or rape, A. W.92__.
‘. Sentence requires three-fourths vote, A, W. 43
Li'ghthouse Service, personnel when subject to military law______ App.1 (A. W. 2, note)_.._____
L1m1tatlous
Maximum limits of disciplinary punishment, A. W. 104.________ e 106
Maximum limits of punishment, as set by President, A. W. 45..
On punishment by general court-martial, A, W. 43, 45___
On punishment by special courts-meartial, A. W. 13
On punishment by summary courts-martial, A. W.14_______. e m———————— 103 b
Time. See Statute of limitations.
Trials. See Former jeopardy.

Losing military property; definition, discussion, proof, form for specification, A. W. 84____ 144 b
App.4(68)._____..

Loss or destruction of record of trial before action of reviewing authority._. _.____..._____.. 85b

Mail, presumption 8s to receipt Of - - oot 112¢

Making false assignment of elaim for pay, form for specification. __..__.__... .App.4 (116) . _____.

M aking false claims. See False claims against United States.

Making false muster, forms for specifications, A, W. 56__._ . .. ...__.._ App. 4 (4-10) ...

Making false official statement, form for specification, A. W. 95, 96.___.. App. 4 (119, 14D ...
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INDEX"
) Par,
Making false returns; forms for specifications, A. W. 57_ . o ccaimmaae.- App. 4 (1) ...
Making prohibited enlistment or muster, form for specification.._____________ App.4(3) .

Making receipt without knowledge of facts; form for specification, A. W.94__App. 4 (109)_..__.__
Malice:

Defined and explained._.___.___._..__

Presumed from use of deadly weapon
Malingering, form for specification under, A. W. 96_______._ ... ... App. 4 27) .. _._
Mandatory sentence:

See also Death sentence; Dismissal.

Return of record involving, for reconsideration, A. W.40..__ . .. ... ____.__ 87%
Manslaughter:

See also Homicide; Murder.

As plea in bar of trial for murder ...

Definition, discussion, proof, form for specification, A. W, 93

Dying declarations, when admissible in trial for_ . .
Examples of adequate and inadequate provocation.__.___

Examples of culpable negligence in doing lawful act
Intent; distinction between murderand. .. ___-___
Involuntary, defined and discussed

Involuntary, in commission of act, unlawful but not of evilnature____________________ 148 ¢a
Statute of limitations, three years, A. W, 39,

Voluntary, defined and discussed .- . ____ . ... R e 149¢q
Voluntary, includes assaults and attempt to eornmit. . __________________ 149¢a

Manual for Courts-Martial:
Executive order promulgating____
Introduetion... . ...
Reading of pertinent parts to court-martial . ________________ . ___________ S
Table of COMEeNtS . - oo o e
‘When to be supplemented by decisions, precedents, ete..._ 41 ¢, 128

Maps, photographs, etc., rules as to admissibility _______...._ I .- 118%

Marine Corps:

Command when serving with Army, A. W. 120.

Courts-martial may try certain offenses against naval law______________________..__.__ 8
Form for specification when serving with Army
Officers and enlisted men, when subject to military law, A, W.2_________ [, 8
Officers, when competent to serve on courts-martial, A. W.4______________.__________ dq
Marking body as punishment prohibited, A. W. 41 102
Marriage. See Husband and wife.
Martial law defined._.________._______._. e —— e 2

Maximum punishments:
Disciplinary punishment, A. W, 104 _____ e
Limits prescribed by President as affecting capital offenses. 8
General courts-martial . _______.__._____
Special courts-martial, A. W.13__
Summary courts-martial, A. W. 14
Table of, prescribed by President
Mayhem:
Definition, discussion, proof, form for specification, A. W.93____________ P 149 b

Lesser included offenses - e mmeam o mm e mmm o
Self-maiming, forms for specifications
Statute of limnitations, three years, A. W. 30.

Medical board. See¢ Insanity of accused. A

Medical examination as not violating rule against self—incrimimgg(;n _______________________ 122 b
Medical Department, Navy, when members subject to military law.___ . ... __..__._ 8
Members of courts-martial. See Courts-martial and the specific courts.

Memoranda: ’

See also Documentary evidence.
Two kinds, use, admissibility
Military Academy. See United States Military Academy.

Military board:
President or, recorder may administer oaths, ete., A. W. 114 .. 96
Refusal to appear -before; penalty, procedure, A. W. 23 _ . amaeaman 976
Military commission:
Agency for exercise of military jurisdiction .. oo 2

Concurrent jurisdiction with courts-martial in certain cases, A. W. 15, 80,82 1

picy
32, 140
122

124



316 INDEX

Military commission—Continued.
Courts of inquiry, records of, when admissible before, A. W. 27. Par. Page
Purpose, nature, rules of procedure and evidence_._..___.__ 2 1
Reporter. See Reporter.

Military department, commander of:

* Appointment of general courts-martial by, A. W. 8.

Confirmation of sentence by, when required, A. W. 48.
Mitigation or remission of sentence, power of, A. W. 50,

Military discipline, conduct prejudicial to; definition, discussion, proof, forms for specifica-

tioms, A, WL 86 e e

Military duty not imposed as punishment

Military government by belligerent occupying enemy territory. - . oo oo oooommeiooall 2 1
Military jurisdiction:
Exercised through certein named tribunals ) 2 1
Not ordinarily territorial; exceptions.. .__._____ 7 7
Sources enumerated - - - e 1 1
Military law: :
2 1
Persons subject to, A. W.2___ 8 8
Military prisoners. See Prisoners.
Military property:
See also Property.
Circumstantia! evidence as to Government owmnership___._ ... 150 ¢ 185
Company funds are not, under A. W. 94 185
Injuring or losing, through neglect; definition, discussion, proof, form for specification,
AW, B4 e e e 144 b 159
’ ApD. 4(69). ... 247
Larceny, embezzlement, ete.; discussion, proof, forms for specifications, A. W. 94 _____ 150 ¢ 184
: h App. 4 (110,111) ________ 252
Misappropriation, etc.; discussion, proof, form for specification, A. W.94.________.___ 150 ¢ 184
App. 4(112)_. ... 262
Post-exchange funds are not, under A. W. 94 _____. ... [ 150 ¢ 185
Purchasing or receiving in pledge; discussion, proof, form for specification, A. W.94.__ 150 j 185
. App.4Q18)__._____ 253
-~ Selling or wrongfully disposing of; definition, discussion, proof, form for specification,
AL W, 84 144 ¢ 158
- App.4(68)_____... .7
Suffering to be lost, ete.; definition, discussion, proof, form for specification, A. W.83__ 143 157
App. 4 (67 _._..._ 247
Military service, conduct tending to bring discredit on; definition, discussion, proof, forms
for specifications, A. W. 06. . e 152¢ 187
- : - : App. 4 (121-167) _.______ 254-257
Military tribunals:. ’ -
See also the specific kind of tribunal.
Concurrent jurisdication with court-martial, A. W. 15,
Contempts may be punished by, A. W. 32 : 8,91
Kinds of, enumerated .. - ..ot am————— S |
Militia:
See also National Guard. -
Rank, precedence, and command among regulars, volunteers, and, A. W. 119, 120.
‘When subject to military law, A. W. 2 (a). i
Minor:
Competency of child as Witness_. .. el e 1205 124
Habeas corpus. See Habeas corpus.
~ Right of United States to arrest and try deserter paramount to parent’s rights.....___ 19 14
‘Misappropriation, etc., of military property; discussion, proof, form for specification, ’
AW 04 s 150 § 184
App. 4 (112) ... __ 252
Misbehavior before the enemy:
Definition, discussion, proof, forms for specifications, A, W. 75 . _____.___.__._... 141 ¢ 166
App. 4 (44-53) ________ 244-245
.. Of sent\inel. See Sentinel,
Meisrepresentation defined as to fraudulent enlistment__ ... ... L~ 129 140
Mitigation: ' -
kel
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INDEX
Mitigation—Continued. - Par.

Dishonorable discharge alone can not be mitigated..._.__.._. 870

Dishonorable discharge with other punishments can be mitigated__.___ . _.o.c.__ 876

Included in power to order execution of sentence, A. W. 50 . 87b

Matters considered by reviewing authority . 87b

Officers who may exercise power of, A. W. 50.

Punishment which may be imposed by way of .. . 870
Money, taking of, on muster; forms for specifications, A. W. 56____________. App. 48,9 _.-.__.
Morning report:

Absence without leave, usual proof by . ... 130a

Not complete evidence of desertion. 130 ¢
Motions:

Contents of; admit nothing as to jurisdiction or merits______ ... a

Election not proper subject.of . ___ . . 1a

Finding of not guilty; nature, grounds, procedure.. - MNd

Severance; discussion, procedure - 71b

To strike out; nature, grounds, procedure - Tle

Treated according to their substance; examiples. . ... ... ... 7ia
Motive, evidence of, distinguished from character evidence. ... .__________________________ 1126

Murder:
See also Homicide; Manslaughter.
Capital offense at all times, A. W, 92.
Confirmation of sentence of death required, by whom, A. W.48_____ ___ __.__________ 88
Definition, discussion, proof; form for specification, A. W. 92

Dying declarations, when admissible in trial for_________________________________._.__. 148 a
“In time of peace’” defined._______ . .. 148 a
Lesser included offensesin____________ 148 a
Malice aforethought defined and explained. 148 a

Specifie intent necessary . . ... 126 a

Statute of limitations, none for, A. W. 39.

Trial by court-martial in time of peace limited, A. W.92__________________________... 7

Trial for, which would include manslaughter already tried, not proper__.__.___.______. 68
Mouster: ’

Certain Articles of War to be read on, A. W. 110.

False, forms for specifications, A. W, 56 _____________________________

Unlawful enlistrrent, form for specification, A. W. 55._
Mutilating, etc., public-records, form for specification. . ... .___..________
Mutiny or sedition:

Attempting to create; definition, discussion, proof, A. W.66___________________.______

Beginning or joining in; definition, discussion, proof, A. W. 66

Causing or exciting; definition, discussion, proof, A. W.66._____

Confirmation of sentence of death required, by whom, A, W, 48_

Failure to give information of; diseussion, proof, A. W. 67 _______ .. ____.___.__

Failure to suppress; discussion, proof, A. W.67________.__________________________.___

Forms for specifieations . ________________l__________________

Penitentiary sentence for mutiny, when authorized, A. W.42_.__________.____________ 0a

Statute of limitations, none for mutiny, A. W. 39,

Undue force in suppressing as manslaughter___._____ . _____________._____ 149 ¢
Name:

Alias, use of, in preparing charges

Identity in fraudulent enlistment case, how proved 129

Identity raises presumption of identity of person__ .. _____._____..___ 112a

Of accused in preparing charges___.___ ... ... App.4(¢)_.____
National Guard: ’ ;

Forms for charges and specifications applicable to____.__ .. ________ App-4 (€)oo i

.. Officers not competent while attending schools to sit on court-martial .__._..__..__._._
e e App.1(A. W.4, note)__.___._
Officers, when competent to sit on courts-martial, A. W. 8,9 ________________._______ 4a
Rank, precedence, command when serving with Army, A. W, 119, 120.
‘When members are subject to military law, A. W. 2
National Home for Disabled Volunteer Soldiers, inmates subject to military law
) App.1 (A, W.2, note)......_.

Navy:
Articles of War not applicable to; exception, A. W, 2.
Members of Medical Department of, form for specifications... ... App. 4(0)caaeen
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318  INDEX

Navy—Continued.
Members of Medical Department of, when subject to military law.
Offenses of members before and after detachment for service with Army, how tried,
A W.2.
Neglect of duty. See Disorders and neglects, ete.
Negligence, culpable. See Manslaughter.
Nolle prosequi; defined, grounds for, eﬁect of entry,-_______-__-__-______._ _________________
Noncommissioned officers: : : :
See also Enlisted men.
Arrest or confinement of enlisted men, as restraint, by, when permitted.___ .
Assaulting; definition, discussion, proof, forms for specifications, A. W. 65
App. 4 (29, 30)
Disobeying; definition, discussion, proof, form for specification, A. W. 65 ____________
: App. 4 (31)
Insubordinate conduct toward; forms for specifications, A. W. 65, 135_App. 4 (29-32)
Power to stop quarrels, frays, etc., penalty, form for specification, A. W, 68___________

App. 4 (37)..__

Reduction to the ranks. See Reduction to the ranks.
- Summary court-martial, when only triable by, over his objection, A. W.14._________.
_ Not guilty. See Acquittal; Pleas.
Notaries public:
Power to administer oaths, in general ______________________iiiccone-
Powers of, when granted certain Army officers, A, W. 114______________._____...._....
Nurses. See Army Nurse Corps, member of.

QOath:

See also Affidavit.

Additional ceremony or acts to make binding authorized_ __________.__________________

Administration of, in courts-martial, A. W. 19__ el

Affirmation included in paragraph 95, manual____

Affirmation, ‘‘So help you God’’ omitted in...

Affirmation where authorized included under.

Authority to administer, officials enumerated, A. W. 13_____ ..o

Depositions taken before military or civil officer authorized to administer, A. W. 26.__

Yalse. See False claims against United States; False swearing; Perjury.

Form for, to challenged member. __ e m——————

Form of various oaths, A. W. 19.

- Literal following of prescribed form not essential ... .. . . -

Members and recorder of court of inquiry, A. W, 100.

Necessity of, to charges, exception. . e

- Of enlistment, form, A. W. 109.

Order to subordinate to prefer charges under, not legal; exception. _____.._____ el

Perjury can only be based on requirement of___ ... _________________________.......

Prescribed form must be administered in courts-martial before person functions.

Required in each case tried______

~ Standing during administration of.

‘Witnesses at investigation. . ... . ______.___

Witnesses, recalled, not resworn but reminded of; eﬁect -of fallure toremind___......_.
Occupation of enemy’s territory as exercise of military government.... ... _______.___...
Offenders, delivery of, to civil authorities. See Civil authorities.

Offenses. See Crimes and offenses.

Offering violence to superior oﬂicer, form for speeification______... . ...____ App 4 (27) ..

Officer:
In e particular capacity or with Tefercnce to @ parttcular offense, see the specific title.
" Arrest or confinement. See Arrest; confinement.
Conduct unbecoming. See Conduct unbecoming an officer, ete.
Definition of word as ‘‘commissioned officer,” A. W. 1.
Disciplinary punishment of; when permitted, compatible w1th rank, A. W.104.______
Dismissal. See Dismissal.

Disrespect toward Federal or State, form for specification, A. W.62____._App.-4 (28)___.

- Eligibility for court-mertial duty. See Courts-martial—-members. -
General, sentences respecting, to be confirmed by President, A: W. 48,
Marine Corps. See Marine Corps; A: W. 2 A. W. 4.-
- Power to quell frays, disorders, -etc.; penalty for disobeying, threatening, ete.; form
for specification, A. W. 68 __________ ..

Previous conviction not considered after three years ... o......2 . RN
Punishment. See Punishment. ’
Retired. See Retired military personnel.
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Officer—Continued. Par.
Sentences. See Sentences. : .
Separation from the service, method of, A. W. 118,

Subject to military law, A. W. 2. |

Telegraphic report of sentence affecting rank, command, ete., to The Adjutant General_ 93
Triable by statute only by general or special court, A. W, 16.

Trial by general court appointed at Military Academy forbidden, A, W 12.

Trial by inferior; provision merely directing, not subject of collateral attack (A.W.16,

IOt . e App. Y ..
Trial by inferiors in rank to be avoided, A. W. 16. o

Trial by special court forbidden by regulation, A. W:. 13.____ [P Y . 14

Officer commanding for the time being, defined, example, A, W.46___._____.___________.__ 87a

Officer exercising general court-martial jurisdiction:
See also Appointing suthority; Reviewing authority.

Action by, in general, upon receipt of charges, A. W. 70_______ .. ______________ 34,35
Copy of tecord of summary court-martial sent to- .. .. ... 87¢
Disciplinary action under A. W. 104 in proper ¢ases - coooniciicaeo 34
Duties with respect to records of special courts and reports of summary courts... 91
Final decision on availability of witness on investigation__-_.____________________ 35a
Power to suspend sentence subsequent to its approval, A. W. §2_______~_ ___________ 94
Records of special courts-martial forwarded to 87¢
Supervisory powers over special and summary courts 91

Officer preferring eharges. See Accuser.

Officers’ Reserve Corps. See Reserve officers.

Official documents:
Authentication by seal of department. .l 116 @
Hearsay rule, exceptions to
Hearsay rule on fact of official report itself.
Production in court

Omissions in records, certificate by authenticating officers as to... 875
Omitting to render returns, form for specification, A. W. 57.______________ App 4 (12) ________
Open court. See Courts-martial. o
Opening statements to court by each side el 75 b, ¢
‘Opinion evidence: o
See also Expert witnesses. )
As to reputation, but not characfer, of witness 124 b
Defined and explained._________________.___. L12hc
. Orderlies to assist respective counsel L N
Orders, court-martial. See Court-martial orders.
Orders, disobedience of. See Disobedience of orders.
Papers. See Documentary evidence. .
Parents of minor deserters, rights of e 19

Pardon: . .
Defined; evidence of, on plea in bar______ .. .
Nolle prosequi is not equivalent of . oL e
Power to mitigate or remit sentence, A. W. 50__ }
Self-incrimination can not be claimed after. ________._____________________.______..____

Parole:

Breaking, form for specification.___.___ ... _. ---ADD. 4 (159) ________
Making knowu or giving different, forms for spec;.ﬁcatwns, A W 77__App 4 (55,56)____....
Password; making known, giving improper, etc.; forms for specifications, A. W.77_.....__
_________________________________________________________________________ App. 4 (55,56) __.__.__
Patients, statements to medical officers or civilian physicians not privileged.- .. __..____.__ 123 ¢
Pay and allowances:

Court-martial can-not order assignment, deposit, or contribution . ... ______.__ ‘103¢ -

Detention. See Detention of pay.

Forfeitures. See Forfeitures.

Stoppage. See Stoppage of pay. . .
Paying amount less than receipt, form for spemﬁcat;on, AW, 04 ______ y __--App.4(108) _._____..

Peace:
Delivery of offenders to civil authontles in time of, A, W 2 o 11
Dismissal of officer, in time of, only by sentence of court-martial, A. W. 118,
Judjcial notice of condition of __ ... _________ L. 125

Maximum limits of punishment in penitentiary cases, A. W. 45.

Repeated desertion in time of, penitentiary offense, A. W. 42._____._______.__...... e

Trial by court-martial for murder or rape limited in_time of, A, W.92____._.___.._ - 7

48"
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Penal code of United States: . Par.
As basis for penitentiary sentence and duration of same, A. W. 42___________________ 9a
Embezzlement defined by section 90 of, punishable under A, W. 96.________.______. 152¢
Sections 285, 286, re burning buildings, ete., set forth______._____ ... _____ 152 ¢

Penitentiary:

Instructions as to particular, from War Department
Offenses for which sentences may be executed in, A. W. 42___
Officer confined in, may be dropped from rolls, A. W. 118,
Power to mitigate or remit sentence limited as to persons in, A. W. 50. )
Review by board of review and Judge Advocate General of sentences to, A. W, 5044,

Peremptory challenge, right of, A. W. 18_ e oo 58 a,d
Perjury:

See also False swearing.

Corroboration of single witness necessary to conviction_____._.._____________ ____.__.__ 1494

Materiality of false testimony, necessity of___________________ .. 149 ¢
Statute of limitations, three years, A. W. 39.

Statutory; distinguished from perjury under A. W. 93 _______._______ . _______.._._ 152¢
Statutory; form for speecification__... ... ... ... --ADD. 4 (165) .___.... .

Subornation of; form for specification ADD. 4 (158)_______.
Under Servicemen’s Dependents Allowance Act, offense only under A. W. 96
Voluntary appearance no defemse to__._________________________________ ...
Personal interest of commanding officer in sale of provisions; form for specification, A. W.

7 App.4(718) . _..._.
Persons accompanying armies, ete.: )
Deseription in speecifieation_ .. _________ . ___ - App. 4 (¢)..______
‘When subject to military law, A. W. 2 (d).
Persons subject to military law, A. W, 2. e 8
Persuading desertion; discussion, proof; forms for specifications, A. W.59.______________:_ 131

Petition for writ of habeas corpus. See Habeas corpus.
Philippine Islands, return to habeas eorpus in. . aaai_
Photographs, maps, ete., rules as to admissibility
Physical examination:
Compulsory submission to, not self-incrimination_.___..______ J S S 1226
Court may order accused to submit to :
Physicians, statements to, not privileged .._________
Pillage, quitting post to; form for specification, A. W.75___________ [ App. 4 (62).._..._.
Place:
Deseription of, in specification. ... ..o App. 4 (g)________
Jurisdiction of courts-martial not generally territorial; exceptions__......._______._____ -7
Law of, as test of liability to trial by court-martial .. __ . 152¢
Of confinement. See Confinement. -
Of meeting of courts-martial ... o 36, 63
Where troops-on duty, when commanding officer may appoint special or summary
. couris, A. W. 9, 10.
Pleading:
See also Pleas. )
Aliases, how pleaded. . ..o
Change of grade, how pleaded.__
Drafting of charge
Drafting of specification, in general
Joint offense, how pleaded.. .. __.___ . ______ L _i______.

Multiplication of charges based on one transaction to be avoided, exception__._....___. 27
Name and description of aecused. ... ... . ... S

Numbering of charges and specifications._ ... ______________________.

Oral statements, how pleaded in specification__ S,

Place and date of offensse__ .. e ___

Statement in simple and concise language of facts-constituting offense. .
Use of conjunctive or disjunctive in one specification improper.______________________.

‘Written matter, how pleaded in specification. . ... eaaas
Pleas: -

See also Pleading.

Admit, except plea of guilty, nothing as to jurisdiction or merits: .. ... . . ... 64a

Change by permission of cowrt .. ...l 6da

Contradictory plea as plea of not guibty e 70

175
174
250
175

189
257
256
189
174

247

236

145

241

193
122

51
50
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Pleas—Continued.

Guilty— ' Par.
Before summary court; explenation t0 aeeused. .. oo ooolooooooooeeo-
Change to not guilty by court, when________ .

Effect of, as admission. ... ...

Evidence may be taken under; aggravation or extenuation._

Explanation, when made to aceused. ... _____________

Statement by accused as affecting, A. W, 21 . ___.__.. 70, 76

“Without eriminality,” equivalent to not guilty _______ . ___________ 8¢
In abatement—

Definition, examples, procedure if sustained..___ . .- .__._________ 66
In bar of trial—

Constructive condonation of desertion_.________..._.____ U 69 b

Disciplinary punishment under, A. W. 104___________ . 89 ¢

Former jeopardy. See Former ]eopardy

Former brial. . T 68

Pardon, proof of; construetive pardon._____ ... ______ . 69¢a

Promised immunity. .- ____ ..
Statute of limitations, A. W. 39.
Kinds enumerated. . imimeans

Not guilty—
Change by court of plea of guilty to, when ________________________________________. 70, 76
Contradictory pleasasa plea of .. _...___.__ 70
Failure or refusal to plead treated as plea of, A. W. 21_ 70
Is a plea to the generalissue. . ___._____.__._______.___ 70
Right, legal and moral, to enter even if accused knows guilt_.____________.________ 64 a
Not part of arraignment._ . .o 62
One plea may be made applicable to all or to certain charges and specifications. _ 6de
Refusal or failure to plead treated as plea of not guilty, A. W. 21______________________ 70
Special—
Burden of proof on accused; exceptions. - 6ia
Certain objections not subject of, enumerated. 64 b
Decision on, is interlocutory question 84a
Nature and grounds should be stated 6da
Objection may be made otherwise than by 64
Order in which entered 64 a
Pleading to general issue only when overruled 64 a
Procedure when sustained. 64a
Reconsideration of action on._ L 64a
Several, to same specification orcharge...____._.___________ . ___________.__._.___ 64
Substance and not designation of, controls. 64a
Three kinds of _._____ P, 64 a
Trial proceeding during pendency of. 64 a

To the general issue—
As waiver of objection not asserted by speclal plea______ 64 a

Usual forms described 70

To the jurisdiction— )
Nature, grounds, can not be waived, asserted at any time_______.__.______________ 65
View of reviewing authority should prevail 64 a
Pledge, taking military property in; discussion, proof, form for specification, A. W.94_____ 150§

App. 4 (Q13)..______
" Plunder, quitting post to; form for specification, A. W. 75
" Police secrets-as privileged communications_________________
" Polygamy, wife may testify against husband accused of.
Possession and custody distinguished ..o e

" Post:
’ Judicial notice of existence, loeation, ebtC. ..o .. el 125
Power of commandmg officer to appoint special and summary courts- martial, A. W,
9, 10.
Quitting to plunder or pillage, form for specification, A. W. 75 _________. App. 4 (52) ...
‘Restriction to limits as diseiplinary punishment, A. W. 104_ . __ . ... 106

Sentinel. See Sentinel.
"Post exchange funds:
Liability of officer after discharge for embezzlement of, A. W. 94.
Not military property under, A. W. 94 . _______ . .
' Preference in appointment of civilian reporter to honorably discharged soldlers, ote.
‘' Premeditation. See Intent.
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President of court-martial:

See also Courts-martial--members. Par. Page
Administers oath to trial judge advocate and assxstants, AW 19 ... 95 84
Administers oaths for administrative purposes, A. W. 114________ . . _______ 96 84
Announces closing or opening of court 50. 39
Announces result of challenge____._._______ 58 f 47
Authentication of record by; absence, ete., A. W. 33___________ ... 85 b, 86 72

App.8, 7. 260, 271
Calls court to order; directs seating of certain persons 54 42
Duties in general, described._______..___._________________ 39 28

Explanation to accused of plea of guilty._ 70 54
Fixes date and hour of meeting, notifies trial judge advocate. 53 42
Form of rulimg_ e 5le 40
General court-martial— :
Objection to ruling, procedure UPOM - - _ ..o« c oo emeemm 5l¢ 39
Ruling on interlocutory questions in absence of law member____________________. 5la,c 39
Inquiry before ruling as to facts_ . L 51¢g 40
Order of voting on charges and specifications determined by; exception._______________ 8d 65
Report to appointing authority of disqualification, etc., of trial judge adyocate ________ ila 30
Rights in certain respects same as other members _ 38a 27
Senior inrank present, aets 85 . e 39 28
Special court-martial— . .
Objection to ruling, procedure upon.__ ... .. ei__... 5le 36
Ruling upon certain interlocutory questions__.________ 51¢ 39
Statement that findings and sentence not to be announced 81 68
President of the United States: .
Appointment of general courts-martial by, A. W. 8. ___ .. 5a 4
Approval or confirmation of sentences under A. W. 46, 48, 51, A. W. 5014. .
Authority vested in, by Constitution, a source of military jurisdiction.____________._. 1
Capital offenses as affected by maximum punishment order of _________________ 10
Commutation of sentence, sole power of, unless delegated under A. W. 50 77
Confirmation of sentences by, when required, A. W. 48 oo 79
Court of inquiry may be ordered by, A. W. 97,
Dismissal or discharge of officer by, A. W, 118,
Disrespect toward, form for specification, A. W. 62 241
Exception of classes from trial by special court-martial, A. W. 13_ . 14 .10
Exception of classes from trial by summaty court-martial, A. W, 14_.____.____________ 16 11
Executive order establishing manual ... _._.____.___..__. ix

Law member’s additional duties prescribed by, A. W. 8.

Limitation of punishment on order of, A. W. 45.

Maximum punishment order as affecting jurisdiction of special court __________________ 14 10

Maximum punishments, table of, under order of ____ 104¢ 7

May empower certain commanding officers to appoint general cour ts-martlal A W.8

Mitigation or remission of sentences, powers of, A, W. 50. ... ___________ ....__ 876 76

Procedure, including modes. of proof,.of courts-martial preseribed by, A. W. 38.

Records of special and summary courts-martial kept and authenticated as prescribed
by, A. W. 34,

Records of special courts-martial filed as preseribed by, A. W. 36.

Rehearing of disapproved or vacated sentence may be directed by, A. W, 501,.§

Reports of summary courts-martial filed as prescribed by, A. W. 36.

Suspension of sentence until pleasure of, known, A. W. 5L ____________________________ 876 7
Presumptions: .
As to property belonging to United States____.____________________ e 144 ¢, 150 ¢ 158, 185
Prima facie proof does not preclude doubt of an element of offense. Ba 63
Two classes defined, examples, Welght . e 112¢ 110
Previous convictions:
Court opened after conviction to receive. . e Ya 65
Evidence of, should accompany eharges. .. ... .o 34 23
Evidence of, which may be considered; statute of limitations. ... .cooc_oo.. 79¢ 80a 66, 67
Five or more as authorizing dishonorable discharge, total forfeitures, and confinement_. 104 ¢ 101
Manner of Proof of . e ——————— 68 53
Return of record to court for revision because of erroneous consxderatron of s 876 75
Trial in sense of A, W, 40 meant by e 66

Undue consideration given in fixing pumshment procedure 87bH 76
Prisoners:
See also Accused; Arrest; Confinement; Penitentiary.

Allowing to do unauthorized work; form for specification_ _._____..._.._ App. 4 (122) ... 254
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Prisoners—Continued. Par. Page
Failure to report commitment; form for specification, A. W. 72___._-;'_._App 4(41y_ . __ T o044
Form of charging general, in speclﬁcatlon........___.____.___;________'__App 4{e) o 237
Habeas corpus. See Habeas corpus.

Previous convictions, evidence of, considered as in case of enlisted man_______________ ¢ 66
Receipt by officer other than under law____ —- 155
Reference to AR 600-375 83
Refusal to receive or keep; form for specification, A. W. 71 __.______..._. . 2U3
Releasing, without proper authority; form for specification, A. W.73.____.__....______ 140 @ 154
App.4(42).._._.._ 244

Remain subject to military law, A. W. 2. _________ ... 10 8
Suffering to escape through neglect or design; form for specification, A. W.73______. 140 b, ¢ 1556
"ApD. 4 (2)-....... 238

Private claims. See Debts.

Private, reduction to. See Reduction to the ranks.

Privates first class:

Persons above rank of, not triable by summary court; exceptions: 11
Reduction as incident to certain sentences. 93
Reduction to grade of private as additional punishment______________.________________ 104 ¢ 102
anﬂeged communications:
Attorney and client; when privileged, privilege is client’s, third party may tesmy _____ 123 b 131
Civilian physician and patient, communications between, not_____ ... ______.______ 132
Court not to permit answer to question relating to; exceptions_ . 130
Defined; when witness may or should decline to answer______ 130
Husband and wife; third party may testify, exceptin.__..._.___ 131
Husband and wife; wife may testify as to injuries to her, examples.. ... ... 120d 125
Medical officers, information and statement obtained by, not.____._ . .______.______ 123 ¢ 131
Police secrets. e 123 b 130
Reports of The Judge Advocate General to Secretary of War____.___________________.. 123 b 131
Special inspection reports, Inspector General’s Department_______ .. . _.....______ 1236 131
Btate SeCrets . - oo 128D 130
Telegrams not, and subject t0 USUS] PrOCSS_.. - o oo oo . 128¢ 131

Process. See Witnesses.

Prohibited punishments, A. W. 41_________________ e 102 92

" Promotion:

" Loss of, how accomplished in sentence. iy . D04
Loss of rights under certificate of eligibility to, by sentence.. _.- 1034 .93
Suspension from rank or command does not affeet_______ . ___ 103 h 95
Trial of officer by officers lower on promotion list to be avoided. . ______....._.______ 4 2

Prompt action on charges; penalty, form for specification, A. W. 70___ ... _____ 34 22

, : . App. 4 (39)________ 43

Promulgating orders. See Court-martial orders.

Proof. Required in a specific offense, see that offense by name; see Evidence. )

Proof beyond reasonable doubt, explained .. 4lc,78a 31, 62

Property: '

Captured or abandoned—
Dealing in; form for specification, A. W, 80__________________..._____ ADD. 4 (60).____._. " 246
Failing to report receipt of; form for specification, A. W, 80..______.. App.4 (61)________ 246
Captured public—
Belongs to United States, A. W. 79, B
Neglect to secure; form for specification, A. W. 79____________._....___ App. 4 (58) .. 245
‘Wrongful appropriations; form for specification, A. W.79_________._. App. 4 (59) ... 245
Committing depredation; definition, discussion, proof, form for specification, A. W.
B ;e ooomomeoos ure 161
App. 4 (78)_._.__. 248
Committing waste or spoil; definition, diseussion, proof, form for specification, A. W
80 e mmmmm e 147a | 161
App. 4(76). .. 248
Injury to. See Injury to property; Military property.
Losing distinet from destroying. - oot 206 19
Military property. See Military property.
Publie, destruction of; form for specification_ .. .- . ... App. 4 (134) ... 254
Value of, when court may make inference as to__ .o 149 ¢ 173
Willfully destroying; definition, discussion, proof, form for speclﬁcatlon, A W. 89 _____ 147 b | 161
App. 4 (71 meoe 248

Prophylactic treatment, failure to take; form for specification. - coooeoooo--- App. 4 (161} e 256
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Prosecutor:
See also Accuser; Trial judge advocate. Par.
Appointing authority of general court-martial as; discussed, procedure, A W.8 ______ 5a
Appointing authority of special court-martialas, A. W. 9_________.__________________. 5b
Appointing authority of summary court-martial as; discussed, procedure, A. W. 10____ ¢

Provisions for camp, post, etc.:
Abusing, intimidating, etc., person bringing, form for specification, A W.88 _________

App. 4 (78).__.____
Commanding officer interested in, form for speciﬁcation, A W.87..____ App. 4 (M9
Commanding officer laying wrongful tax on, form for specification, A, W. 87_ _____________._
. . i App. 4 (73) .. ___
Provoking speeches or gestures, form for specification, A. W.90.___..________ App.4 (81 ...
Provost courts:
Agency for exercise of military jurisdiction__________ e e ————— e 2

Concurrent with other military tribunals, A. W. 16 11
Purpose, nature, rules of procedure, and evidence 2
Provost marshal, refusal to receive or keep prisoners, form for specification, A. W.

) W U App. 4 (40)._..____
Publie Health Service, personnel, when subject to military law (A ‘W. 2 note)__App. 1._______
Publie officers: o

Presumption as to holding untilendof term__.____.__________________________________ 112¢a

Presumption as to legality of tenure and proper performance of duties..._____________. 112a
Public property. See Property.
Public records:

See also Documentary evidence; Records of court-martial. E

Mautilating, concealing, etc.; form for specification.____________________.. App.4 (132) ______.

Publication:

Action of reviewing authority may be recalled or modified before____________...______. 876

Court-martial orders. See Court-martial orders.

Of officers’ dismissal for cowardice or fraud, under A.W. 40 : 94
Punishment:

For a particular offense, see that offense by name.

See also Sentence.

Action by reviewing authority on too severe sentence_______ ———— 87b

Admission of duly authenticated copies equally with originals_________.._..__._______ 116¢

Contributions of pay can not be enforeed by sentence. .- ... ... 103 g

Oruel and unusual; prohibited, enumerated, A. W.41.__._ . oo . __ 102

Disapproval puts end to sentence as basis for
For enlisted men___ ... ...
For general prisoners
For officers, does not permit reduction in grade or change of status_..______________.__
For officers, in general, applicable to warrant officers, nurses, aviation cadets._
For officers, warrant officers, nurses, aviation ecadets_________ ... . _____
Kinds—

Admonition. See Admonition.

Confinement. - See Confinement.

Death. See Death sentence.

Detention of pay, A. W.14____.___... ... - 103 ¢, 104 b

Disciplinary. See Disciplinary punishment.

Dishonorable discharge. See Dishonorable discharge.

Fines. See Fines.

Forfeitures. See Forfeitures.

Hard labor. See Hard labor.

L1088 Of PrOTIOBION - - .. e 103 &

Loss of rank

Loss of rights, etc., under certificate of eligibility to promotion.. ... ... ...._.____ 103 d

Loss of specialist rating

Reduection to the seventh grade

Reprimand. See Reprimand.

Restriction to limits..________________ e

Suspension from rank, command, or duty
Maximum—

Applicable to included and closely related offenses_._________________________._._. 104 ¢

Computation of amount of forfeiture.

Computation of time of absence withoutleave_..__

Effect on special court of, as preseribed by President.

General courts-martial. _____ . ...

Page
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INDEX
Punishment—Continued.
Maximum—Continued. ' ) Par,
Limitations set by President do not exclude other limitations. _____. oo ___ 104 a
Limits applicable to enlisted men and general prisoners not dishonorably dis-

CBAIEeA - - e
Limits not applicable to aviation cadets___.__.__..__________.
Permissible additional punishments____. -
Power of President to prescribe, A. W. 45.
Special courts-martial, A. W. 18 . e
Summary courts-martial, A, W. M. ...
- Table of, as prescribed by President
: Table of substitutions...___.... __._._______
Values in property specifications not aggregated.
Military duty not to beimposed as_ .
Mitigation. See Mitigation. -
Previous convictions, period of limitation on, in considering sentence._________..__._. 80a
Rehearing not to result in more severe; exception, A. W, 50%6_________
Severity can not be increased by reviewing or other officer_.__
Stoppage of pay, to settle liability, not allowable_.___________._____________.____._____
Two or more offenses as aspects of same act, punished only in most important aspect 80 a
Voting on. See Voting.
- Punitive articles:
Certain discussed in detail_._._____.__ DS 128-152
Procedure where doubt as to offense under article not discussed
Purchasing or receiving in pledge military property; definition, discussion, proof, form for
. specification, A. W. 94 __ e 150 7

Quarrels:

Defined, power to quell, proof, form for specification, A. W.68____________.________.__ 138 ¢
- App. 4B ___.____
Questions:

See also Witnesses.

Ambiguous and misleading, discussed, example__________ . ___ccoeen__ 12l ¢

Answer, refusal to
Answers, nature of proper__________.___._._:______
Duty of court to protect from msultmg, improper, et¢_ . .o _._.__. ;. Tba
Incriminating answers. See Self-inerimination. - . ST
Interlocutory. See Interlocutory questions.
Leading, defined and discussed, example
Suggesting nonexistent or inadmissible matters

Quitting guard. See Absence without leave; Sentinel. -

Quitting post or colors to plunder or pillage, form for specification, A. W. 75__App. 4 (52)_._____.

Quitting post or duties before resignation accepted deemed desertion; form for specification,

AL W 2B e m e App. 4 (14 ...
Rank: ' : .
Arrest or confinement on orders of subordinate in, A, W. 68______.___.__________.____ 138
Change of grade, how pleaded
Cross-examination not to be influenced by._ . ... 1215

Different corps or commands joining, determination of command by, A. W. 120.
Hearsay rule not affected by officer’s . _ e
Loss of, how accomplished by sentence.
Power to appoint courts-martial not dependent on
Precedence among regulars, militia and volunteers, A. W. 119.
Reduetion to the ranks. See Reduction to the ranks.
Relative, reference to, AR 600-15_ . _ . __ oo
Seating changed with change of rank_
Seating, except law member, according to_ ... .o
Suspension. from; effect . .. ..
Suspension from includes suspension from commeand
Telegraphic report of sentence involving officer’s__________ ...
Trial by officers inferior in, to be avoided, A. W. 16____.____
Rape:

Statutory rape distinguished; fallsunder A. W.96______ .. .o _______.__.. L. 148
Trial by court-martial in {ime of peace Yimited, A. W. 92 __ .o 7
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Par.

Rating, specialist, loss of, proper sentence.___._______. .. 103d
Reading of Articles of War. See Articles of War. '
Reasonable doubt:

As to circumstantial evidence.._..__._____________ —

As to element of offense may not affect making prima facie case.

As to sanity as preventing conviction

Defined and discussed . _ - .. e

Proof of guut must be established beyond ... 41¢,78a
Reasons:
For clemency recommendation to be stated. ... ... 81
For findings, for information of reviewing authority . ________..._____.__.___._____. 8a
For sentence, for information of reviewing authority .. ... 80a
Receipt:
Delivering less than amount called for by; discussion, proof, form for specification,
AW 94 e [, 150 ¢
" App. 4 (108)_____.
Making or delivering without knowledge of trath; discussion, proof, form for specifi-
catiom, A. W. 94 . icmiaeaa et 150 R
App. 4 (109)___ -

Receiving stolen goods, form for specification._ _____________________________ App. 4 (160)______..
Reconsideration. See Rehearing; Revision.
Recorder of court of inquiry:

Appointment, oath, powers, duties, A. W. 98, 100, 101, 103.

Power to administer oaths, etc A W. 1M ec—————n 96
Records of court-martial:

Certificate of correction:

Clerical errors, ete., may berectifiedby__.________________________________________ 876

Copy furnished each aceused - _ .. 87 b

Must correspond to facts_ .. el 876

Decisions and orders of reviewing authority atendof ... ______________________________ 876
QGeneral .court-martial—

Accused asked if copy desired and same furnished, A. W, 111_ R, 41 e, 56

Appendages; certain enumerated, how attached________________________________ 85b

Authentication by president and trial judge advocate, AW 33 __ . 850

App.6________

Certificate as to recording of unannounced ﬁndmgs _______________________________ 850

Contents, in gemeral. . . oo . eaooal 850

. App.6.______.

Correction of errors by authority higher than reviewing or confirming authority . . 92

Data for general court-martial order extracted before forwarding under, A. W.50%_. 87¢
Disposition by reviewing authority, accompanying papers, A. W, 35.
Disposition by trial judge advocate, A. W. 85 el
Examination by board of review and J. A. G., A. W. 5014.

Loss or destruction; procedure._ . ____.___________________________ _ 85b
Notes from which prepared preserved until ﬁnal disposition of case_ . 85a
Preparation and responsibility for, in general . _________________. . . ... 85a
Proceedings shown as far as they went. ... _________________________. 850
Rovision proceedings. - - ... aos . 8b
Separate, complete, and independent kept in each case, A, W.33_____ . 8ea

Revision. See Revision.

Special court-martial—
Accused not furnished copy_____ et
Cotrective action by authority higher than reviewing authority.
Disposition, with accompanying papers, A. W. 36
Filed in office of staff judge advocate; retention until other disposition authonzed 91
Filing, place of, designated by President, A. W. 36.

Keeping and authentication, regulations by President, A. W. 34,

Reference to AR 345-125, 345-800 __ __ .. eeceemanan 87¢
Requirements, in general, same as for general courts ______________________________ 86
Summary court-martial—
Action of reviewing authority at end, although same officer who tried case.__.____ 87b
Copies filed in office of staff judge ad vocate; retention until other disposition author-
Y 91
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Reom ds of court-martial—Continued.
Summary court-martial-—Continued. 7 Par.

Corrective action by authority higher than reviewing authonty 91
Filed in office of commanding officer 87¢
Filing, place of, designated by President, A. W. 36.

" o 5 U App.8____.___
Keeping and authentication, regulations by Pres1dent A, W. 34. .

Signature of, findings and acquittal or sentence 86
Statement in, as to being only officer present..__ 86

Transmittal, with papers to appointing authority; no letter of transmittal .. ______ 86
:Records of courts of inquiry:
Admissibility before courts-martial or military commission, A. W. 27.
Keeping and authentication, A. W. 103.

Records of disciplinary punishment, how and where kept___________________ . _______ 109
Recross examination, by prosecution and defense._ _ e 756, ¢
Recruit:

Certain Articles of War read to, A W. 110.

Failure to read Articles of War as extenuating circumstance.._______________.______.___ 126 e
Red Cross, members when subject to military law.______________ App.1(A. W.2,note)._._____
Redirect exammatlon, by prosecution and defense__ .. 75b,¢
Redress: :

For injuries to property by military persons, procedure, A ‘W. 105.

Of wrongs alleged of commanding officer, procedure, A. W. 121.

Of wrongs; duty of commanding officer, penalty; form for specification, A. W.89_.___ . 1474
- v App.4(80)--___...
Reduection in rank, sentence of officer to, illegal . . _ . ... 103 ¢
Reduction to the ranks:

As additional punishment when hard labor for five days, or authorized equivalents,

may be adjudged . - . oo 104 ¢

Authorized punishment —— .- 103d

Reduction to seventh grade from higher grade________ ... 1034

Sentence of dishonorable discharge or hard labor; efiects . 103 d
:Reenlistment without discharge: -

As desertion under, A. W. 28 oo . 130 a

Trial for desertion from, and for earlier desertion. . ... oo 130 ¢a
Refreshing recollection: -

Books of account used for purpose of - _________________ e ficmcemmmemnn 118 a

Memoranda used for PUTDOSe Of . _ o o dcee oo 119 b
Refusal to deliver or aid in securing accused person; form for specification, A. W. 74, App.

4 (48) e
Refusal to plead treated as plea of not guilty, A. W. 21 ... .70
Refusing, ete., reparation; discussion, proof;-form for specification, A. W.89____ 147 d

ApD. 4 (80)---—anon
Refusal to receive or keep prisoner, form for specification, A. W. 71________._App. 4 (40)......_.

Reg1menta1 commander:

May appoint special courts-martial, A. W.9_______________ ... 5b
May appoint summary courts-martial, A. W. 10 - : 5¢
Regular Army: . -
Officers and soldiers subject to military law, A. W. 2 __ . ________ . 8
Rank and precedence among volunteers, militia, and members of, A. W. 118,
Rehearing:
See also Revision.
Conviction at first trial of lesser included offense, effect of ... 89
Different court to sit, A. W. 8034 __ e 89

Former record may be examined by law member to decide questions of admissibility,

Former record not to be examined; exceptions. -
Former testimony, use of, general rules._ ..o
Not authorized where part of sentence approved
Order directing made at time of action on sentence and included in action on such

SeMPEIICE - . o e 89
Papers referred to trial judge advocate on, to inform of errors_____________.___._ ... 89
Procedure, in general, asin other trials.____._______________________________________.. 84
Publication of court-martial order after - 87d
Sentence in excess of original sentence 111ega., exceptlon, AW, 50% 87b
Trial for offense of which found not guilty by first court forbldden A W.50%. . ____ 89
‘Who may authorize, A. W B0 e e e e e e m e mmm e mmm 89
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Par
Release or restraint of accused as result of trial. ___ . - 19
Releasing a prisoner without proper authority; form for speclﬁcatlon AW, 73 ____________ 140 a
App 4042y ______.
Relevancy of evidence deﬁned_._----.__---....-..--_..___-_________‘ ______________________ 111

Relieving, etc., the enemy; forms for spemﬁcatlons, AW 8l ___ App 4 (62—65) ________
Remission of sentence: :
See also Sentence.
Death or honorable discharge as, of unexecuted part of suspended sentence, A, W, 52,
Effect of partial, at time of approval. . oo -~ 87b
Matter considered by reviewing authority_ ... __________________________ ... 87b
Power of, may be conferred by President, on certain commanding generals, A, W. 50.

Power to order executed includes power of, in whole or part, A. W.50._._._.__ .- 87b
Punishment, as mitigated, must be included in sentence imposed by court__ _ B7bH
Punishment, as mitigated, must be such as court could have imposed._ ... .__ 875
Reference to AR 35~2460, 600-375 94
Special order issued, subsequent to.order promulgating case.._ .. _....._._____________ 94
Suspended sentence being served in disciplinary barracks, power of Secretary of War,

A, W.53. ’

Unexecuted part of suspended sentence, A. W. 52, 53.
Removal of civil or eriminal cases against military persons te Federal courts, A. W. 117.
Reopening by court of case once closed for further evidence -

Reparation, refusing, ete.; discussion, proof, form for specification, A. W.8)_______________ 147d
App.4(80)____..__
Report:
Of prisoners received; penalty for failure, form for specification, A. W.72._App.4 (41) ...
Or receipt of captured or abandoned property; penalty for failure, form for specifica-:
tion, A, W, B0, e App. 4 (61) ... -

Of trial judge advocate. See Trial judge advocate.

Official. See Privileged communications.
Reporter:

Appointment of civilian, preference to certain persons

Appointment or detail for court-martial or military commission, A. W. 115____

Authority granted to appoint for special courts-martial; exception_____.___.__________. 46a

Authority to appoint for summary courts-martial not granted

Compensation, reference to AR 35-4120_..______._____ [,

Copy of voucher of, attached to record of trial

Duties, oath, compensation

Enlisted man as, for court-martial, military commission, retiring board.______________ 46 a

Oath, form of, A. W. 19.

Of court of inquiry takes oath prescribed for court-martlal (A W.19), A. W. 101.

Record may be kept or written by

‘When sworn during court martial
Reprlmand

Any court may sentence any person subject to military law to (See. B) _____.-___103¢, 104 ¢
< Court will not fix terms of . . . o c e

Disciplinary punishment, proper as, A, W. 104 .. e aaaaan

Tncluded in action of reviewing authority on court-martial

May be adjudged in any case of enlisted man_ - _______________________ ...

Not necessarily disciplinary but may be correetive ... _______ ...
Reproachfu] or provoking speeches or gestures, form for specification, A. W.90_App. 4 (8L).._____.
Reputation:

Of accused. See Character evidence.

Of witness. See Witnesses—Credibility.

Res gestae: statements, etc., when admissible as part of ..o .. 1156
Reserve officers: S ’

Competency to sit on courts-martial . _______ e emem 4a

Rank and precedence in time of war, A. W. 119.

Residence, presumption of continuance until change shown. .. ... ... 112a
Resignation, quitting post or duties before acceptance. deemed desertion; form for specifi-
cation, A. W. 28 e App. 4 4y ...
Restoration to duty: .
Following report of result of trial - .. e 19,41 6

Of deserter without trial, as constructive condonation .. _...ococcecoooooaaocncaaoo 690
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7
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Restriction to limits:
Any court may sentence any person subject to military law to.
As form of punishment discussed..________ - __..______________
Breach of, form for specification
Deprivation of privileges rather than eonfinement._..._______.___ " ____________._______
Disciplinary punishment; limit of one week, A: W. 104.
Does not exempt from any military duty - - .o
Limited to three months, by Manual e
Limited to three months, by statute, in case of summary courts, A. W. 14,

Retainers to the camp:

Description in specification. _..ocoo oo App. 4 (c)
Subject to military law, A. W. 2 (d). :

Retaining a deserter, form for specification, A, W. 60-a- - oo coamanno__ App. 4 (18) oo
‘Retired military personnel: .
Charges against, how preferred

Competency of retired officers to sit on courts-martial____.___ App.1{(A. W.4,note)_.______
Retired soldiers subject, under A. W. 96, to trial for conduct of & nature to bring dis-
eredit, @te. .o e 152 b
Retiring board may have enlisted man as reporter. 46a
Return:

Of record for revision. See Revision.

To habeas corpus. See Habeas corpus.
‘Returns, false, or omission to render; forms for specifications, A. W. 57.___App. 4 (11,12)________
Review of record of trial:

By board of review. See Board of review.

By The Judge Advocate General. See Judge Advocate General, The.

By reviewing suthority. See Reviewing authority.

By staff judge advocate. See Staff judge advocate.
Reviewing authority:

See also Appointing authority.

Accused leaving command does not divest statusof__.________________________________ 87a
Acquittal, or finding of “not guilty”; no action required on, neither should be disap-
proved, A. W. 40 . . 87b

Action may be recalled or modified before pu—bhcatmn- ormotice. __.________________.__ 870
Action on special pleas or similar objections. ...

Action taken signed in own hand with rank and command_ o
Adding to punishment by, illegal
Advice of The Judge Advocate General to, on sentence or ﬁndmgs__ .
_App.'1 (A. W, 50%%, note).___.__

Approval in part of sentence in excess of legal limit___
Approval; necessity of, must be express, A. W. 46__
Approval not required of findings and proceedings_
Approval of findings and proceedings UNNECESSATY - - - - - oo oo
Approval of offenses of which court had jurisdiction._____._ ...
Approval only of absence without leave under finding of guilty of desertion, effect of

statute of limitations, A. W. 39

Defined; ‘“‘officer commanding for the time bemg," A.W.46.
Delegation of functions prohibited
Desertion, disapproval of finding or sentence, grounds to be stated___
Designation of disciplinary barracks as place of confinement
Designation of penitentiary, considerations governing_ ... ____ ..
" Designation of place of confinement -

Designation of time and place of execution of death sentenee__________ . _______.__.__ 87b
Differing with court on rulings on special pless, ete., procedure_. ___________._________ 64a
Direction to staff judge advocate to make supplementary review, etc_____ 87b
Disapproval puts end to sentence as basis of pumshment___._; ___________ 876
Disapproval, reasons for may be stated . _______ w_uilll . - 875
Dishonorable discharge, considerations before approval Of . e 87b
Evidence, may weigh_______ L 875
Finding of insufficiency by board of review and The Judge Advocate General prevents
reconsideration.__ App. 1 (A. W. 503, riote) ...
Forms for aetion Dy o e 87b

Insanity of accused, action on__._____ - .- 87b

204
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Reviewing authority—Continued. Par.
Irregularities in trial, consideration to be given, A. W. 37 oo 87b

_ Lesser included offense of absence without leave barred by A. W. 39, action..________. 874
- Nonconcurrence in acquittal or finding of not guilty may be stated to members_.__.__ 87b

Orders promulgating result of trial._ .« [
Powers incident to power to approve, A. W.47_________ . ________._

Powers incident to power to order execution of sentence, A. W, 50
Power to mitigate or remit, discussed, A. W. 50%..__ ... __._____ e
Power to order execution limited to sentence acted upon by board of review and The

Judge Advocate General. ... ..o oo ... App. 1(A. W. 50}%, note) _____.
Power to order execution of sentence, A. W. 50%_._____.__ 87b
Power to suspend execution of sentence, A. W. 51, 52__ 876
Records, disposition of 87¢

Reference to staff judge advoecate, A. W. 46 . e 87bH
Reference to The Judge Advocate General, when permissible and when required,

Release of accused from arrest or confinement, order for 876
Remission at time of approval, effect of partial . ... 87b
Return of records for revision, limitations on power, A. W. 40 .. ______________________ 87b
Suspension of sentence of death or dismissal until President’s pleasure known, A. W.51. 87b
Transfer of accused before action by, does not divest jurisdiction .. __.____________ 87a
Revision:
See also Rehearing; Reviewing authority.
Action is corrective, further testimony is not taken .~ . - .. ___..__ 83

Correction of record by certificate of authenticating officers; when permitted, manner_ . 87 &
Finding of insufficiency by hoard of review and The Judge Advocate General pre-
vents reconsideration-__ (A. W. 5034, note) App. 1.______.
Form for proceedings. .-
Manner of correetion of original record, no physical change

Presence of accused and his counsel may be required, otherwise not necessary.- 83
Presence of members only who participated in findings and sentence_..____._.__.___._ 83
Presence of trial judge advocate and assistant required._ ... _ .. ceaoo_o-_. 83

Previous conviction wrongly considered
Procedure of, in general, A. W. 40___.

Reconsideration of certain matters prohibited, A. W.40_ ____.. o ..o ...
Record to show specific part of original record ¢hanged - ... _______________..__
Return of record by reviewing authority for; in general, when forbidden, A. W. 40.
Special pleas, ete., action of reviewing authorityon__ ..« . ...
Summary court proceedings, application of rules.to____-
Reward for deserter as suthorizing private citizen to arrest__
Riot, committing; definition, discussion, proof, form for spemﬁcatmn AW, 89 ___ ..
App. 4 (79) ...
Robb'ery:
Definition, discussion, proof, form for specification, A. W, 93_._______.____________.__ 149 f

Force or fear as necessary element, discussed
Larceny always included in-_.__._______________.__.

Lesser included offenses ..o .o et
Statute of limitations, three years, A. W. 39.

Room for court-martial secured by trial judge advoeate. - .o oo 41 ¢

Rules of evidence. See Evidence. ’

Running away before the enemy; discussion, proof, forms for specifications, A. W. 75.___. 141 b
App. 4 (4447) . __

Safeguard, forcing a; form for specification, A, W. 78 ooaoaeo App. 4 (57)____._..

Safety of command, endangering; form for specification, A. W. 756 ... App. 4 (48) ... ...

Sales, unlawful:
Commanding officer’s personal interest in sales on post, etc.; form for specification,

AW BT e App. 4 (73) . ...
Of military property of United States under A. W. 94; discussion, proof, form for

SPeCICAbION - - oo e e m e 150

App.4 (112)_______.

Of military property; presumption of Government ownership..__.._______.-._.. 144 @, 150

Of military property under A, W. 84; definition, discussion, proof, form for specification_ 144 @

App. 4 (68) ...

Sanity. See Insenity of accused.
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INDEX
Beals: Par.
Authentication of books, documents, ete., of executlve departments by official._._..__ 116 @
Judicial hotice of certain public. ... - e e e 125
Seating of members and others at courts-martial. . .. e e 54
Second trial. See Former jeopardy.
Secondary evidence, when admissible_ - .. e 116 o

Secrecy as to votes, ete. See Courts-martial—closed sessions.
Becretary of War:
See also War Department.
Disrespect toward, form for specification, A. W. 62__.___________________. ApPD. 4 (23) e
Power to approve, etc., certain sentences, etc., A. W. 5014, ’
Power to designate place of confinement where sentence is determined if penitentiary
pot designated, A. W. 42.
Regulations respecting appointment of reporters and mterpreters; AR 354120, A. W.

OO 46,47
Reports of The Judge Advocate General to; confidential, released only by special
At or by Of . e 1236

Buspended sentence of dishonorable discharge, power over, if soldier in disciplinary
barracks, A. W. 53.
Transmission of cases to, for action of President, A. W. §0.
Sedition. See Mutiny or sedition.

Segregation of classes of general prisoners, policy respecting.___._____ . _____________ 90a
Seli-defense, homicide in, discussed .. - L. _____.. J 148 g
Self-incrimination:
Accused waives privilege as witness_______________ e __.__ 121 &
- Compulsory physical examination, taking fingerprints, etc., of accused permissible_... 1225
Conspirator’s confession or admission not admissible against others. .. ... ____.__ 114 ¢

Degrading questions only objectionable if not material, A. W. 24____
Explained and discussed, A. W. 24 e
Fifth amendment, protection acecorded by ... .l oot
Joint offender’s statement at trial not admissible against others__
Privilege is personal to witness___________._..._
Refusal to answer on ground of, procedure_________
‘Where defense exists to offense, no privilege against___________________.__________.____
Self-maiming, form for specification under, A. W.96_____________________.___
Selling military property. See Sales, unlawful.
Bentence:
To a particular punishment or for a particular offense, see the specific title.
See alse Punishment.
Announcement in open court; when, procedure if not announeced_______.__..___ i 81
Approval by appointing authority or his successor necessary, A. W. 46,
Approval or disapproval, powers incident to power of, A. W. 47.

Basis for determining, in general . maen 80a
Commutation, power of President alone unless delegated, A. W. 50 ___._____________. 87b
Confirmation, powers incident to power of, A. W. 49. ’
Date adjudged published in court-martial Or@er.. .. oo oo o cmcc e 87d
Death. See Death sentence.

Deliberations on, in closed session 80b
Disapproval, puts end to, as basis for pumshment_ _- _ 87b

Divulging or disclosing vote or opinion upon, A. W.19__ _. 80a
Execution, action of J. A. G. and board of review, when necessary pl‘lol‘ to, A W. 50%%.
Ezxecution interrupted by delivery to civil authorities, procedure, A. W, 74,

Execution of, reference to AR 85-2460, 600-375 . - - e e mm 94

Execution of sentences not including dishonorable discharge. _104b

FOrmS. e e mm— e .-- 80a
App. 9. ___

Inadequate, effect of ... .. 80a

Irregularities, effect of, in general, A. W. 37___. . . 87b

Maximum punishment. See Punishrment.

Mitigation. See Mitigation. -

Order of execution of, in general____ - 876

Penitentiary. See Penitentiary.

Powers incident to power to approve, A, W.47__ N .-~ 81b

Reasons for, may be incltided in record._____ : 80a

Reconsideration of; limitation on power to order, A. W. 40,
Remission. See Remission of sentence.
Revision. See Revision.
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Sentence—Continued,
Suspension. See Suspension of sentence. Par.
Telegraphic report upon promulgation in case of officer, when 1nvo]vmg change of
o1 5 OSSN 93
Voting on. See Voting.
Sentinel:
Drunk on post; diseussion, proof; form for specification, A. W, 86_ __ .. __.________. 148¢
App. 4 (T1)o_.
Leaving post; discussion, proof; form for specification, A. W.86____._.._.._._._.________ 146 ¢
App.d(72) . ____
Offenses against and by, under A. W. 96; forms for specification_ . __App. 4 (152-156)
Sleeping on post; discussion, proof; form for specification, A. W. 86_.__________________
App. 4 (T ...
Term excludes watchman, officer or noncommissioned officer of guard .. ______________. 146 a

‘When on post, under A. W.86_._____________._._
Separate brigade, commanding officer may appoint general court-martial, A, W. 8,
Separation from service. See Discharge; Dismissal.

Service of charges. See Charges and specifications.
Service of process. See Witnesses. '
Service record:

Data considered after conviction and before sentenee. - ... ... .7
Final indorsement as evidence of dishonorable discharge. ... _ooooo._ 129
Not original paper. - _:o e X - 117
Sessions of courts-martial. See Courts-martial.
Severance, motion for; nature, grounds, procedure. __________ oo 76
Shirking important service, as desertion, A, W. 28 . e mmem————- 130 a
Shooting:

See also Death sentence.

As justifiable or excusable homicide . Lo

Careless discharge of firearms; form for specification

Court may prescribe in capital cases; considerations
“Short desertion,” under A. W. 28. See Desertion.
Shorthand, use of, authorized in taking testimony, A. W. 115.
Bickness as affecting absence without leave._____..__._____...__ . 132
Signature:

Forgery of, in connection with claim; definitions, discussion, proof; form for speci-

fication, A, W. 94

Of aceused to his statement_. . .. 76

Of court-martial records. See Records of court-martial. -
Of staff judge advocate to each day’s proceedings of eourt_______ .. _.__.__. 41d
Of staff judge advocate to recommendation on charges referred for trial._ . 356
Of subpoena as on W. D. form___._____________ ... . 97b
Of witnesses on investigation of charges not mandatory; when required. . _._._.._..._. 3a
To charges, by person subject to military law, A. W. T0___ ..o e 31
B . App. 3. ____.
Bilence not treated as comfession._ e 114 ¢a
Sketches, maps, etc., rules as to admissibitity.______._._.. e m e m e m e 118 b
Sleeping on post:
Discussion, proof; form for specification, A. W. 86 oo oo e 146 b
App. 4 (7). ...
Specific intent not 1 02O S 126 ¢
Sodomy: )
Definition, discussion, proof; form for specification, A. W.93_. ... .________.._____. 149 k&
, App. 4 (98) ...
Penitentiary sentence for, when authorized. - a.ceeeeecommocacm oo cecmecmcmceccemea 90ea
Statute of limitations, three years, A. W. 39.
Soldier: '

See also Enlisted men.
Now includes noncommissioned officer, private, or any other enlisted man, A. W. 1 (b).
Soldiers’ Home. See United States Soldiers’ Home.
Special courts-martial:
See also Courts-martial; General courts-martial; and generally throughout index. Here
are indexed only matters relating specifically to special courts-martial, without re-
peating provisions applicable to special courts-martial because of 5b and 82, which see.
Accuser or prosecutor can not be member, A. W.9.____. . y da
Appointing authorities enumerated, A, W, 9_. 8b
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Special courts-martial—Continued.
Appointment by superior authority when he deems desirable, A. W.9.________.._____
Appointment when commanding officer accuser or prosecutor, A. W. 9.
Certain principles as to general courts-martial apply t0...- ..o
Interlocutory questions; rulings on, by president, procedure_ ... ... __....__
Jurisdiction—

Cases specially referred by appointing authority of general court-martial, A. W. 12_ 14
Certain classes of persons excepted by President, A. W. 13
Mandatory punishment beyond power prevents conferring...___ . _._..... 14
Over persons and offenses, described, A. W. 13_ o .
Members, any number, not less than three, A, W. 6. :
Order appointing, forme______ ..
Procedure, where practicable, same, as for general courts_...__________________________. 82
Punishment—
See also Punishment.
Certain kinds prohibited; limitation of duration and amounts, A. W, 12, 13, 108,

118 . 15, 103 b

Records. See Records of court-martial.
Sentence. See Sentence.

Special pleas. See Pleas.

8pecific intent. See Intent.

Specifications. See Charges and specifications.

Spectators, right to exclude or limit at court-martial . ___ o oo ___ 49¢
Speeches, reproachful or provoking, form for specification, A, W.90__________ App. 4 8)____..__
Spoil, committing; definition, discussion, proof, form for specification, A. W.89. ... 147 a

App. 4 (76) .. .____
Spying:

Concurrent jurisdiction of general court-martial and military commission, A. W. 82.

Confirmation of sentence of death required, by whom, A. W. 48 88
Definition, discussion, proof, form for specification, A. W.82.________________________. 142
App. 4 (66)_.___.__
Person living in occupied territory, reporting to enemy, is not spy; chargeable under
AL W Bl e 142
Bquadron included in word “battalion,” A. W. 1 (d).
Staff judge advocate:
Absence of, as necessitating reference to The Judge Advocate General __.______...____. 87b
Advice on charges accompanies charges referred for trial - 35b
Advice on charges includes written and signed recommendation on action_____________ 35b
Duties, in general, with respect to general court-martial records, A. W.46_____________ 87bH
Oaths, administration by staff judge advocate or acting staff judge advocate - 96
Recommendation, with reasons, on general court-martial record.. .. _......__ . 878
Records of special courts-martial filed in office of; destruction or transfer. _ - 91 .
Reference of general court-martial charges to, before trial ordered, A. W.70_..__.__ 30¢, 350

Reference of questions referred from general court-martial to_ ________ .. _____________
Reference of record of general court to, before action, A. W.46_._ _______
Reports of summary court trials filed in office of; destruction or transfer
Restrictions on acting as, by reason of previous participation, A. W. 11.

Review by, accompanies record transmitted to The Judge Advocate General...._..._. 87¢ .

Review, supplementary, or oral or written reports may be required of.
Review, written, of general court-martial record; contents.._______._________
- Btaff officer, suspension from duty a proper punishment for. ... _.____________________
Standing in court. See Courts-martial.

Statement by accused: .
Admissio\n or confession in, as evidence____________._._________. - 76
Inconsistent with plea of guilty, action by court, A. W. 21. _. 70,76
Not admissible against fellow conspirators or other accused jointly tried.___________ 76, 114 ¢
On investigation of charges; informed of right and warned : 35 a
Right to make; form, effect, how treated__________________. 76
Statement of service, considered in determining sentence R Ma
States: ’

Civil authorities. See Civil authorities.

Courts. See Civil courts.

Judicial notice of laws, seals, political organization, ete. .- .o

Reference to laws of, in determining liability to court-martial._._______________~“_____

Same act as distinct offenses against United States and against
State’s evidence, promise of immunity to accomplice
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Statute of limitations:

See elso Former jeopardy. Par.
Advice to aceused as to right to plead, when glven___ 67
Based on actual crime or offense, not on article under which laid___.____._____________ 67
Computation; burden not on accused to show his right to claim exemption._._....__._. 67
Computation; excepted periods, A. W. 30, e 67

Quilty by exceptions and substitutions of offense against which statute bas run, pro-

“Manifest impediment’’ defined_
Plea in bar of trial .o

Previous convictions on evidence of . _____________ . 79¢, 8¢
Privilege against self-incrimination ceases on running of_______________________________ 122 b
Statutes: .
District of Columbia. See District of Columbia.
Judieial notice. . e 125
Of States as basis of charges under military law . _________________________ _____________ 152 ¢
Penal Code. See Penal Code of United States.
Statutory rape; distinguished from rape; punishable under A. W 06 e eeeen 148 &
Stenographer. See Reporter.
Stipulations:
As to facts, discussed; right to make, duty of court.____ . ___________.___. 126 6

As to facts in capital cases, closely serutinized-..-.
As to testimony and documentary evidence, effect_ .

As to testimony of absent witness as ground for denying continuance. . _..._.._...____ 526
As to testimony of witness required by defense_ 2. ... 97 a
Court not necessarily bound by___________ . 126 a, b
Prosecution and defense should enter into, on unimportant or uncontested matters_ 41 6, 45 b
‘Withdrawal of, by permission of court___________________ .. 126 a, b
Written, as to serviee and previous convictions in determining sentence..__________ - Ma
Stoppage of pay:
~ Court-martial can not adjudge, to settle a liability. ... _________ 103 ¢

For injuries to property, A. W. 105.
. Not authorized against civilian employee under A. W. 105__App. 1 (A. W. 105, note).______
Store as subject of burglary. . meeeeas 149d
Straggling, form for specification.- ... . o o oo __App.4(157)_._____.
Stnkmg superior officer; definition, discussion, proof, forms for specifications, A. W. 64.___ 134¢e
App. 4 (26-27) . .__._.
Subornatlon of perjury, form for specification.____ . .. . . App.4(158) ...
Subpceena.. See Witnesses—Service of process.
Substantial rights, disregard of errors not affecting, A. W. 87 . ________..__. 870
Substitutions. See Exceptions and substitutions. .
Substitutions, table of, in computing punishment_ ... . 104 ¢
Suffering a prisoner to escape:. -

Through design; discussion,.proof, A. W.73__.____.-._____ LU ERRR U |t
Through neglect; discussion, proof, A. W. 78. .. e 1406 -
Form for specification. . .- App. 4 (42 ...
Suffering military property to be lost, ete.; definition, discussion, proof, form for specifica-
tion, A, W. B8 143
App. 4 (67) oo

Summary courts-raartial: .
See ulso Courts-martial; General courtc-martial; and generally throughout index. . Here
are indexed only matters relating specifically to ‘summary courts-martial, without
repeating provisions applicable to summary courts-martial because of 5¢-and 82, which

see.
Appointing authorities enumerated, A. W. 10. s “5e
Appointing authority may be accuser or prosecutor.. ... ._.__._. 5¢
Attendance of witnesses, application of paragraph 97, Manual_.____ Ta
Certain principles as to other kinds of courts-martial apply to____ . 5¢, 82
Challenge not subject to_____ e 5¢, 58 b
Consist of one officer, A, W. 7o e 4b
Depositions, application of paragraph 98, Manual 98
Duty to investigate thoroughly and represent bothsides__________._____ . _____________ 82
Effocts of deceased persons, disposition of, when directed, A. W. 112.

Explains to accused right to testify or to make statement_._________ . ____.________ 82

Investigation of deaths on post, when directed, .A.. 'W. 113.
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Summary courts-martial-—Continued.
Jurisdiction—
Noncommissioned officers, when subject to, A. W. 14 .o
Over persons and offenses, deseribed, A. W. 14.._____________ .l ______..__.__
Person of actual, relative, or assimilated rank above private, first class, excepted
by President, A. W.14_________ .. _______ -
Number cases serially in order taken up._._......_.
Oaths, general authority to administer, A. W. 114
One officer present with command, procedure, A. W. 10_______..___________________.__
Order appointing, form._________________________ ... __
Order of appointment not necessary whén but one officer present. .
Plea of guilty explained to aceused... . _______.___.__
Powers of notary public, A, W. 114____
Procedure, where practicable, same as for.general courts__..____.____.________________
Punishment:
See also Punishment.
Apportionment of confinement and restriction. . .o oo _______.
Certain kinds prohibited; limitation of duration and amounts, A. W.14__________
Records. See Records of court-martial.
"Reporter not authorized. . ..o oo memoieeeee e
Revision proceedings, in general, as in other courts..._ . ___. .. . _.________
Sentence. See Sentence.

' Subordinate officer appointed where more than one officer present__ .. .. ___._____
Supermtendent United States Military Academy, may appoint general courts-martial,
- except for trial of officer, A. W. 8,12 __ ...
Superior officer:

Assaulting; definition, discussion, proof, forms for specifications, A, W.64_____________
App. 4 (25-27)

Disobedience of. See Disobedience of orders.
Disrespect toward; definition, discussion, proof, form for speclﬁcatlon, A W.63._____.
App. 4 (24)._
Surrender, subordinates compelling, ete., commander to; form for specification, A. W. 76__
ADD. 4 (64)-.

Buspension from command:

Effect, does not effect promotion. .o i

Included in suspension from rank. . ..o ...

Telegraphic report of approved sentence to The Adjutant General
Suspension from duty:

Analogous to suspension from command; does not affect promotlon ___________________

Appropriate in case of staff officer. . __. ..

Telegraphic report of approved sentence to The Ad]utant General
Suspension from rank:

Effect; does not affect promotion, deprives of privileges dependent onrank___________

Includes suspension from eommand. .o

Officer ineligible to sit on courts, boards, ete., during. .. ___________ . ___._____

Telegraphic report of approved sentence to The Adjutant General
Suspension of cadet, confirmation of sentence by President, A. W. 48,
Suspension of sentence:

Action affecting, promulgated in court-martial order.________________.__._____________

Dishonorable dlscharge, for period beyond term of confinement, within current enlist-

Disbonorable discharge; period of suspension not indicated ends with enlistment______

Dishonorable discharge where soldier in disciplinary barracks, execution or remission,
A W. 53.

Power, in general ; who may exercise, A. W. 51, 52______.__.____________.__.___

Until pleasure of President is known, A. W. 51

Vacation of order during term of enlistment______________________________. ______.__

Tables:
Contents of Manual
Maximum limits of punishment_
Substituted punishments.._____...
Tattooing as punishment prohibited, A. W. 41
Taxing, ete., of provisions by commanding officer, form for specification, A. W.87________
App. 4 (73)__.
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Telegrams:
See aLso Documentary evidence. . Par.

Proof of genuineness
Temporary officers. See Emergency forces.
Tent is not subject.of burglary__ L e 149 ¢
Territorial, military jurisdiction ordinarily not; exceptions :
Territory, former trial in, as preventing court-martial, A. W. 40____
Testimonial knowledge, defined and explained. . ___.___________._________
Testimony:

Depositions. See Depositions..

False. See False swearing; Perjury. -

Self-incrimination. See Self-incrimination, A, W. 24.

Witnesses. See Witnesses.

Threatening, ete., on order into arrest; discussion, proof, form for specification, A, W. 68__ 138 b
App. 4 (37 ...

Threatenmg or.insulting language to warrant or noncommissioned officer; discussion, proof,
“form for specification, A, W. 65_ s 135 ¢

Time:
Allegations of, in specifications__ ... .
Computation of days in absence without leave__.__
For holding sessions of court-martial, how determined
Judieial notice of divisions of e

Time lost to be made good, A. W. 107.

Transfer of aceused does not divest reviewing authority’s jurisdietion._.___.__.__.___.__.____ 87¢a

Traveling expenses: -

Of witnesses. See Witnesses. N
Travel orders for members of courts-martial _______ . .. . _______________

Treason, acts of, chargeable as misbehavior before enemy, under A. W. 75

Treaties, judicial noticeof __ ______________________________.____

Trespass necessary to constitute larceny; examples

Trial. See more specific titles throughout the mdex, such as Courts-martial; Former

jeopardy; Witnesses; ete.

Trial judge advocate:

Appointment, relief, etc.—
Appointed for each general or special court, A. W. 11 __ ... 6,4la
Selection, relief for bias, etc., absence; report thereon____ .. ___ .. oo o..__ 41a
Assistant. See Assistant trial judge advocate.
Attendance of witnesses—

General powers and duties concerning, A. W. 22 K

Military witnesses, how secured_ ________________ 97¢

Subpoena; issue, service, return________________ 97b

Warrant of attachment; duties eneumerated____ 976
Cases brought to trial, in general, in order he deems expedient____________________.___ 416
Certificate by—

Authentication of record of trial, A. W.33___. . __. . ... __________ App. 6,7 . ______

For correction of omissions or erroneous statements in records...
Of personal recording of unannounced findings and sentence___.__.__.__.___.____.___

Of service of charges. ... .. e App.3___..___
Challenge, not subject t0. __ . e 586
Challenges by. See Challenge.

Clerks and orderlies may be detailed to assist._______ . ... 48
" Closed sessions, withdrawal from; effect of presence, A. W. 80._..____. ... _....__ 876
Comments by—

Accused as witness failing to explain incriminating facts, proper. .- o ooooooao_-. 77

Aceused not taking stand, improper......... 7w
Depositions—

See also Depositions.

Duties, in general, respecting__________._.___.___. - 98

Duties during trial—
See also throughout this title.
Arguments of, may be ordered reduced to writing.____ .. 41d
Calls court’s attention to irregalarities. . _____ .- 41d

Page
131
82
110
120

168

53
m

153
243

150
242

237
96
42

135

73

231
156
134
172

6,30

86
89
87

31

268, 271
75

72

269

235

45

37
74

62
62

89

32
32



INDEX 337

Trial judge advocate—Continued. ST

Duties during trial-——Continued. Par. Page

Conducts examination of witnesses for prosecution and ordinarily for court.__.____ 75 b 60
Discloses grounds for challenge of members. . ..o oo

Does nothing to prevent revelation of truth.

Executes all orders of court - e

In general, A. W. 17

On motion for findings of not gUilty - .- o e
Opening statement; when made, contents. ..
Opinion on point of law, when only proper

Provides against members seeing papers not in evidence. ... ______.__....__...._ 414 32

Reads parts of manual or military precedents bearing on offenses charged......._. 75b 59

Rises when he addresses eourt 32

Signs each day’s proceedings_ . oo oo 32
Duties prior to trial—

See also throughout this title.

Communicates with appointing authority, when neeessary._ . . oo omcaeeooooo 4le 32

Notice of meetings of court to all concerned 4le 31

Preparation to meet burden of proof, explained and discussed.-._....c..... e d4le 31

Report on newly discovered matters making trial inadvisable. ... ..o __. 41 ¢ 32

Secures room for court, stationery, etc 41 ¢ 31

Takes steps o correct or have corrected errors in charges, data as to service, previous

CONVICHONS, B1C.. oo e dle 31

Duties respecting charges—

Correction of slight errors or mistakes. .- .. oo 4l¢ 31

Failure to serve as required, as ground for continuance 5206 41

Service on accused, defense counsel informed.. - ocme oo caaoooooooooo dle 32
Puties respecting record of trial—

Allows defense to read record; exception._ . ___ . ________ 4l e 33

Furnishes copy to each accused desiring same; excepted matters._ ... .ccococe- 4le 33

Keeps notes from which record made up until final disposition. .. _ 8@ 71

Responsible for preparation_____ e e mmmmmmme— e a e 85¢a gl
Excuse from attendance by court. . cmiceeommmemmcmeoeeane 4le 30
Expert, request of appointing authority for employment of oo 99 91
Freedom in condUCHNE CASE - oo o e m 416 31
Oaths administered by— ’ ’

Genersal authority, A. W. 114_ 85

To challenged member, form 84

To members and witnesses, form, A, W. 19 84

262
Powers of notary public, A. W.114_______....._. 85
Rehearing—

Papers referred with eharges 0. . oo 89 . 80

Permits defense to examine papers, unless otherwise directed. .o 41 ¢ 33
Relations with accused and his counsel—

Allows defense to examine papers accompanying charges, orders, etc., unless other-

Wise AireCted- - .o e 33
Allows defense to read record as written up; exception 33
Deals with defense through counsel . __._.___.._._.._. ) 33
No control over person of accused.__ 42
Secures defense witnesses; refers any question to appointing authority or court_... 97 @ 86

Report to appointing authority—

Discovery of matter making trial inadvisable, procedure__ ... __....- ——m 4loe 32

Of granting of MOtioN 0 SeVer- _ - . o commnccmmm e m e mmme 710 &5

Of his own disqualification, disability, ete. . 30

On irregularities in orders, charges, or accompanying PAPers_ . oo --moooomeaos 41 ¢ 31

On reduction of membership of COUrt. - . oo oo e ccmemcmm i mmm e m oo 38 ¢ 28
Report to commanding officer—

Of result of trial ___.__.__ e ————————————————mm 410 30
Revision proceedings, present at; duties I S 83 69
Stipulations. See Stipulations. i
Suggestions for_ e 258
Term as including—

Assistant trial judge advocates 33

Summary court, as respects depositions 89

Summary court, as respects securing attendance of witnesses 86
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Troop included under word “company,” A. W. 1 {c}.
Twice in jéeopardy. See Former jeopardy.

Umform : : Par,
Improper or unclean form for specification.._ _App. 4 (124).___.__.
Notice of, to members of court-martial. oo nocemoccamanenn SO [ 4 ¢

United States attorney:

* Prosecution of recalcitrant witnesses before courts-martial, A. W, 23, .

. Removal of suits against military persons from State courts, A, W, 117,

Umted States Disciplinary Barracks: -
Confinement in, or at post, station or camp, directed for nonpemteutxary sentences__. 90.5
Confinement in, when may be directed by Secretary of War or reviewing authority,

A.W. 42,
Ezxecution or remission of suspended d1shonorable discharge of soldier confined in, by
Secretary of War, A. W, 53,
Policy of War Department respecting segregation of classes of prisoners. ..o 0e
Power of appointing authority to mitigate or remit sentence does not extend to pnsoners
in, A. W. 50.
United States Military Academy:
Cadet breaking arrest or escaping confinement dismissed or otherwise punished, A. W,
69. .
Cadet, description in specification. _ ... ... App. 4 (c)
Cadet not triable by summary court-martial, A, W. 14_____ . _aa. . 16
Cadet, sentence of suspension or dismissal confirmed by President, A. W. 48
Cadet subject to military law, A.W.2(0).
General courts-martial may be appointed by superintendent; officer not triable thereby,

United States Soldiers” Home: .
Disposal of effects of deceased inmates dying elsewhere, A. W. 112.

Inmates subject to military law, A. W. 2 ()____.__.________ App.1(A. W.2,note)_.....__
Unlawiul cohabitation, wife may testify against hushand in cases of _____.________________ 120d
Unnecessary delay in investigating charges or carrying case to conclusion, form for specifi-

o oeation, A. W 70, e App. 4 (39)________
Using threstening language, ste., toward warrant or noncommissioned officer; discussion,
proof, form for specification, A. W. 65 . e 135¢
App. 4 (32)____....
Usury, form for specification. .___ ... ooonoaaaan . --App.4 (149)________
Uttering forged instrument; definition, discussion, proof, form for specification, A. W, 96._ 152¢
App. 4 (161)._______
Value: .

Ageregating to determine maximum punishment, when forbidden__.__________________ 104 ¢

Inference of some, from character of property, its appearance, etc._._..________________ 149 ¢
Venue; military jurisdiction not generally territorial, exceptions_..______ . 7

Verdict. See Findings.
Victuals. See Provisions for camp, post, ete.
Violence: -
Assault. See Assault, and references there given,
Offering to superior officer; definition, discussion, proof, forms for specifications, A W.64 134¢

App. 4 (25-27) ..
Threatening, etc., language to warrant or noncommissioned officer; discussion, proof;
form for specification, A. W. 65 _ e - 135 ¢
App. 4 (32)_._.___.
Threatening or offering, to officers, ete., ordering into arrest; diseussion, proof; form for
specification, A, W. 68. e —e e cm e 138 6
App. 4 (37)__..-.
To persons bringing provisions, form for specification, A. W. 88....._.__.. ADD. 4 (75) ...
Volunteers:
Competency of officers of, to sit on courts-martial . _____._____. App.1(A. W. 4, note)_.._....
Rank and precedence among regulars, militia, and, A. W. 119.
Subject to military law, A. W. 2 (e).
Voting:
Challenge—
Announcement of result as sustained or not sustained. .. ___.._____._______________ 58f
Challenged member takes no part 58f
Counting and checking votes; announcement of result, A. W. 31 681

Discussion permitted; rank not to control. . _________________ 58 !
Majority decides; tie vote as overruled or denied, A. W. 31
Secret written ballot; “sustained’’ or ‘‘not sustained,” A. W. 31 eoccameean 88F
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Voting—Continued. : : Par. Page
Closed sessions on findings and sentence, A W.Bl el 50 39
Closed sessions on interlocutory questions, including challenges; exception, A. W.31_ 60,8 f 89, 46
Findings—

Counting and checking votes; announcement of result, A. W.31____._____________ 78d 65
Discussion permitted; rank not to control . 78d 65
Numpber of votes required; fractions in required number, A, W. 43__ 78d 65

68 .

Obligatory to vote ... 65
Order of voting determined by president, exceptions. 65
Reconsideration before announcement_ . .. _.__._ 65
Secret written ballot, A. W. 31 66
Interlocutory questions—
Majority decides; tie vote as overruled ordenied, A. W. 31 ... 51f 40
Oral vote, beginning with junior, A. W. 81 ____________ . _____________ 51f° 40
Ruling by law member, objection to, A. W.31._. 51d 40
Ruling by president, objection to, A. W. 31 5l ¢ 39
Voting in closed session; announced in open court, A. W. 31 51F 40
Bentence—
Counting and checking votes; announcement of result, A. W. 43 _ 80b 68
Discussion permitted; rank not to econtrol____..._________ : b 68
Mandatory requires prescribed number of votes
Number of votes required; fractions in required number, A. W.43-_______________ 805 68
Obligatory to vote, regardless of vote on findings or personal opinion______._.____. 80 b 68
Secret written ballot, A. W. 81 .. ieiieeos 80 b ‘68
‘Waiver: -
Admissibility of evidence; by either side, effect_ . _._____________. . ____________ 126 ¢ 136
Data as to service, ete., of aceused . _ ..o 66
Deposition for prosecution in capital case, objection to 123
. Distinguished from consent where latter required.._____.__ 137
Plea to general issue as, of possible plea in abatement 51
Previous convictions, evidence of .66
Reading of charges and speecifications_______________________________________________.. 47
Trial within five days of service of charge, A. W, 70_________ ... 48
War:
©* " Capital crimes and offenses, in time of, enumerated_ . ____._____.. . ___________._____ 14 10
Captured property. See Property.
Concurrent jurisdiction of offenses against law of, of general courts—martml m]htary
commissions, provost courts, A. W, 15.
Delivery of offenders to civil authorities not required in time of, A. W. 74.
Judiecial notice of condition of. .l iiicmenen 125 134
Trial by general court-martial of persons subject tolaw of, A, W. 12 ____. . __________. 12 10
‘War Department: :
See also Secretary of War.
Instructions as to particular penitentiary for execution of SeNteNCe__--o oo Ne 81
Instructions as to place of confinement of nonpenitentiary prisoners______._____ 9086 81
Policy as to separation of classes of general prisoners______________ . _______._.___: Dea 81
Policy as to trial by lowest competent court_____-__.._____ o4 23
Records, etc., of; certificates by The Adjutant General as to.._ 117 b 121

Records, etc., of; duly authenticated copy admissible in evidenee__..___.______________ 116 a 119
Report by commanding general, on wrongs complained of, to, A, W. 121,
Report to, concerning effects of deceased soldiers, A. W. 112.
‘Warrant of attachment. ~ See Witnesses,
Warrant officers:
See also Arrest.

Arrest or confimement ... : 14
Assaulting; definition, discussion, proof; forms for specifications, A. W. 65 ©149
. App.4(29,30)________ 242
Excepted from jurisdiction of summary courts-martial, A, W. 4. _________.__..._.___ 15 11
Insubordinate conduct toward; forms for specifications______________.__.__.___________ 149
242
Not competent to serve on courts-martial. ____.__________ 2
Oaths, administration of . . - 85
App. 1 (A. W. 114, note)___.___ 229

Power to quell frays, disorders, ete., penalty for disobeying, threatemng, etec.; form for
specification, A. W. 68__ ______________________ 138 152
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Warrant officers—Continued.

Punishment— o
See also Punishment. . Par.
1n"general, same as for OffCers_ ..o 103 ¢
Separation from service under A. W. 118, not applicable to__App. 1 (A. W. 118, note) ._____
Subject to military law, A. W. 2(@)--coooooooo . e 8
Word “officer” does not include, A. W. 1 (a).
‘Waste:
Committing; definition, discussion, proof; form for specification, A. W 89 .. 147a
App. 4 (76)____.__.
Of military property; definition, discussion, proof; forms for specifications, A. W.84__. 144
’ App. 4 (68,69).__.____
Watchman not included in word “sentinel”__________ ... 146 a

‘Weekly reports of general court-martial cases. ... ...
“White slave” purposes, wife used for, may testify against husband
Wife. See Husband and wife. )

‘Willful disobediénce of superior officer; definition, discussion, proof; form for specification,

AL WL B4 e 134 b
App.4(28) ... '
Willtully destroymg property; definition, discussion, proof; form for specification, A, W.80. 1474
App. 4 (7:) ________
‘Withholding of privileges as dlsmplmary pumshment one week limit, A. W. 104..__.._.__ 106
‘Witnesses: -
See also Evidence.
Absence—
As ground for continuance; facts to be shown, opportunity to be heard.._______._. 52¢
Depositions in case of, in general, A. W. 25 ___ ..l 119¢
Offer to stipulate as to testimony of absent witness as ground for denying con-
e | e e 52¢
Report of disappearance by trial judge advocate to appointing authority__ 41¢
Accomplice. See Accomplice.
Accused for self. See Accused.
Accused to be con.fronted w1th in capital cases; exception, A. W, 25________________._.__ 119¢
Attachment-— S
Considerations governing issue of warrant. ... ... s 97b
Habeas corpus on. See Habeas corpus. .
Papers to accompany warrant enumerated. - .o .. T b

Payment of fees, etc., as prerequisite to, A. W 2 e _lll_ 97 b
Reéference to AR 35-4120 N 2.
Use of force, how far permissible; procedure_.._
Attendance—
See alse.above, this title, Attachment. .
At a preliminary examination can not be required . .. _____________.___._____ S, 97a
At investigation. See below, this title, Investigation of charges.

Neglect or refusal to appear a misdemeanor; procedure, A W.23 97b
Of civilians; how secured, process to obtain, A V\ 23. 97 b

Of military persons, how secured.__._.____.____________.. S S 97¢
Competency— :
General rules, presumption of____
Husband and wife, for or against each other_
Objections to, when made
Of child, not by age but by sense and understanding ___. . _._____________________ 1205
Contempts. See Contempts.
Corroboration. See Corroboration.
Courts of inquiry—
Attendance, oath, cross-examination, A. W. 101,
Refusal to appear or testify, A. W, 23,

Credibility—
Contradiction by other witnesses as affecting; impeachment distinguishable. _.____. 1245
Conviction of Crime. oo e 120¢,124 b

Discussed generally .. e
Impeachment, conviction of crime as ground of . y
Impeachment defined and discussed generally. . .o oomomcmanean

161
158
247
160
180

30
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41
123

41
32

123
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Witnesses—Continued.

Credibility—Continued. ) ) Par. Page
Impeachment, general lack of veracity as ground of. . 124 6 133
Impeachment, inconsistent statements as ground of .. ___...__________________ - 134
Impeachment, prejudice, bias, etc., as ground of___ ... 134
Interest or bias_ . _..... - - 134
Prior statements, effect of_ 134
Repeating statements, when and when not evidence of .. ___ . ______________._. 132

Depositions. See Depositions.

Examination—
Answer by “yes’” or “no” can not be required.__ 126
Apart from each other; effect of nonobservanee.__ 126
By court or member. .. 121 % 127
Cross-examination, rules generally . . oo oo 121 b 126
Explanation of testimony; right to make._ 121 ¢ 126
General rules respecting. ... ____________ . 121e 126
Objection to answering must be explained._ ... _____ - 121¢ 126
Objection to questions by court or its members 121 b 128
Order of; general rules, exceptions. . oo 31,126
Protection by court from insult, ete 59
Questions need not be asked through court 126
Redirect and recross-examination. . e ___ 126
Refusal to answer an offense, civil or military_ .- _________ 12l a 126

Fees and mileage—
Military personnel, retired, treated as civilians.___.____ 97 ¢ 89
Not reduced by voluntary attendance_._._______________________________ 97 b 87
Officer serving subpoena may pay and be reimbursed . ___________________________ 97 b 88
Payment as condition precedent to prosecution for refusal to appear, ete., A. W.23._. 97 b 88
Reference to AR 854120 _ e 97 b 88

For defense—
Attendance secured by trial judge advoeate__ ... ___________________________.___ 97 a 86
Listed on charge sheet________ o App.3 ... 233
Reference to court of question of necessity of presence by trial judge advocate__._.___ 97a 86

For prosecution—
Defense witness testifying adversely to defense isnot._..__._______________._...___ 59 47
Determination of necessity of presence by trial judge advocate; possibility of depo-

sitions iy 97¢ 86

Eligible as summary court if only officer present, A. W. 10 be 5
Ineligible as members of general or special courts, A. W. 8, 9 4a 2
Member of court excused as member, when called, A. W, 8, 9 59 47
Member of court to be called may be excused on own suggestion.. 8a 27

Former trial, testimony at, when admissible 121

Habeas corpus. See Habeas corpus.

Husband and wife. See Husband and wife.

Impeachment. See above, this title, Credibility.

Inquests; attendance, oath, A, W. 113,

. Investigation of charges— .

Oath unnecessary unless different instructions - 3ba 25
Presence at, how obtained; no provision for compelling or paying civilians._______ 354 25
Right to excuse from attending_ _____________ ... 3b5a 25

Signature and swearing to statements discretionary unless different instructions. 32,35 ¢ 21,25
Joint offenses. See Joint offenses.
Leading questions. See Leading questions.

Limit by court of number called by either side_________.___.. m 110
Military— '

Attendance, how secured; orders, mileage____._____ . . _______________._____ -~ 97¢ 89

_ Retired personnel treated as eivilians.______________ . _______.__ ... 9¢ 89

Oath—

Failure to remind of, on recall, not fatal . ___.____________________________________ 12l e 126

Form of, in courts-martial, A. W. 19.

On investigation not necessary unless different instruetions______.________._.__.__ 3be 25
Privileged communications. See Privileged communications.
Rank of, without effect on rules of evidenee ... ool 1216 127
Recelcitrant. See above, this title, Attachment.
Recall— i

Not resworn but reminded of oath; effect of failure_._____ ... ___________..__ 12la 126

Permitted, including accused, at any stage of proceeding.____.___._.______________ 121a 126
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‘Witnesses—Continued.

Reputation. See above, this title, Credibility.

Self-incrimination. See Seli-incrimination.

Service of process—
At least 24 hours’ Dotice should be given. .. ...
Formal; manner, travel orders, by whom made
Formal; return to trial judge advocate, penalty envelope..
Informal; by mail, request for admission of service

Subpoena duces tecum; deseription of documents required . _-____________________ 97b
Subpoena; preparation, signature, issuance : - 97b
Stipulation as to testimony which would be given if present; effect..__..___.____.__.__ 126 b

‘Warrant of attachment. See above, this title, Attachment,
Words and phrases. See Definitions. )
Words do not constitute an assault. .l 149 ¢
Writings. See Documentary evidence.
WWrongs, redress of. See Redress.

177
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